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[Filed Feb. 12, 1964] 


UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


American Securtry AND Trust Company, 
a corporation, Trustee under the will of 
Joun CrayKe Srupson, deceased, 

15th Street and Pennsylvania Avenue, N. W., 

Washington, D. C., Plaintiff, 


. Dorotay Bure Van ALEN 


269 - 2nd Street 
Northumberland, Pa. 


. SropparpD Smpson Bure 
Box 366 
Gary, West Virginia 


. Roserr Simpson Stuart 


517 EB. Moreland Avenue 
Chestnut Hill 18, Pa. 


. Asse M. Smrpson 


2870 - 32nd Street, West 
Seattle 9, Washington 


5. Frank P. Sumpson, JR. 


4912 Greenwood Avenue 
Seattle 3, Washington 


. Exizapera Suupson Dear 


12525 - 8th N. W. 
Seattle 77, Washington 


. Axice Smmpson RaFrrer 


1627 - 8th Avenue W. 
Seattle, Washington 


. Vireria L. J. WaLLace 


c/o Frank F. Truscott 
929 Land Title Building 
Philadelphia 10, Pa. 


9. Ametia R. Contins 
1010 N. Ruxbury Drive 
Beverly Hills, California 

. The unknown heirs-at-law, next-of-kin, 
devisees, legatees and assignees of 


John Crayke Simpson, deceased, 


Defendants. 
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Bill of Complaint for Instructions Re Distribution of 
Trust Estate 


1. The Court has jurisdiction of this action under District 
of Columbia Code (1961 Edition), Sections 11-305 and 
11-306. The amount involved is in excess of $10,000.00. 


2. Plaintiff, American Szcurtry anp Trust Company, a 
corporation duly organized and existing under the laws in 
force in the District of Columbia, having its office and 
principal place of business at 15th Street and Pennsylvania 
Avenue, N. W., Washington, D. C., brings this action in 
its capacity as Trustee under the will of John Crayke 
Simpson, deceased. 


3. Plaintiff believes and, therefore, avers that the 
defendants named in the caption of this Bill of Complaint 
are all citizens of the United States, residing at the 
addresses hereinabove set forth, and that they are of full 
age and otherwise sui juris. 


4. Joun Crayke Simpson, a citizen of the United States 
and a resident of the District of Columbia, died on June 6, 
1928, leaving a Last Will and Testament, dated December 
17, 1926, which was duly admitted to probate and record 
by this Honorable Court, holding probate court, Adminis- 
tration No. 37,621. A true copy of said will is hereto 
attached as Exhibit A and incorporated herein by reference. 


5. After the completion of said administration proceed- 
ing, the trust fund created by the following quoted Item 
Exeventx of said will was duly distributed and paid over 
to plaintiff : 


“ELEVENTH: I give, devise and bequeath to the 
American Security & Trust Company, of Washington, 
D. C., all of the rest, residue and remainder of my 
estate of whatsoever kind and wheresoever located or 
situated in and upon the following trusts: To divide 
the net income therefrom, after the payment of all 
proper costs and charges of administration of this 
trust, into four (4) equal parts, and to pay one of such 
equal parts in quarterly instalments to each of my 
brothers and sisters hereinafter named, during his 
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or her lifetime, to wit: Mrs. Cora Srmpson Bure, 
Mrs. Carotrxe Srpson Sruart, Francis Sropparp 
Smapson, and Horron Smmpson. Upon the death of 
each of said brothers and sisters hereinabove named, 
the proportionate share of said net income theretofore 
payable to such deceased brother or sister, shall 
thereafter be divided equally among those surviving 
of the four brothers and sister in this paragraph 
named, the last surviving of my said brothers and 
sisters to have the whole of said net income during his 
or her life. Upon the death of the last survivor of 
my brothers and sisters in this paragraph named, this 
trust shall terminate, and the aforesaid residuary 
estate, together with all income thereafter accruing 
and all increment thereon, shall be distributed by my 
said trustee among my nephews and nieces, (children 
of my deceased brothers and sisters) who may be 
living at the time of my death, share and share alike, 
per capita and not per stirpes.”’ 


6. The above-named Caronine Srmpson Sruarr, desig- 
nated as one of the life beneficiaries of said Item ELevenTH, 
died on April 27, 1962, and upon her death the trust estate 
created under said Item Exevents terminated, the other 
three life beneficiaries having predeceased said CaRroLInE 
Srupson Stuart. 


7. Said trust estate, which consists entirely of stocks, 
ponds and cash, has a present market value of approxi- 
mately $107,000.00. 


8. Plaintiff is informed, believes and, therefore, avers 
that the defendants hereinafter named and whose names 
are listed in the caption to this Complaint constitute all 
of the parties who have any possible interest or who 
claim an interest in the distribution of the trust created 
under said Item ELEVENTH: 


A. Defendant No. 1, Dororay Bure Van Aten, is the 
daughter of Cora Simpson Burg, who died on J uly 1, 1933, 
and who was a sister of John Crayke Simpson. 

B. Sropparp Srupson Bure, is the son of Epwix Suwpson 
Bure, who died on August 30, 1935, and who was a deceased 
son of the above-named Cora Simpson Burg, deceased. 
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C. Rosert Suupson Srvart, son of Caroline Simpson 
Stuart, who died on April 27, 1963, and who was a sister 
of John Crayke Simpson. 


D. Assre M. Srvpson, residuary devisee and legatee 
under the will of her husband, Glenn S. Simpson, who died 
on August 13, 1958, and who was a son of Edwin F. 
Simpson, who died on June 19, 1925, and who was a brother 
of John Crayke Simpson. 


BE. Feanx P. Simpson, Jz., a son of the above-named 
Edwin F. Simpson, a deceased brother of John Crayke 
Simpson. 


F. ExizaszetH Smvpson Dear, a daughter of the said 
Edwin F. Simpson, a deceased brother of John Crayke 
Simpson. 

G. Axice Simpson Rarter, a daughter of the said Edwin 
F. Simpson, a deceased brother of John Crayke Simpson. 


H. Vircrxuza L. J. Wattscez, daughter of Thomas Hugh 


Johnson, who died on February 2, 1940, and devised and 
bequeathed his entire estate to his wife, Caldonia Mildred 
Johnson, who, in turn, died on October 17, 1958, and 
devised and bequeathed her entire estate to her only child, 
the said Virornia L. J. WALLACE. 


J. Ametra R. Coxzins, daughter of Blanche Simpson 
Rogg, who died on August 1, 1941, and who was a sister 
of John Crayke Simpson. 


9. Plaintiff has received communications from several 
of the above-named defendants and it appears therefrom 
that there is disagreement among them as to the proper 
construction to be given to the above quoted language of 
the will of John Crayke Simpson. Some of the contentions 
advanced by the defendants are: 


A. Only the children of Cora Simpson Burg, Caroline 
Simpson Stuart, Francis Stoddard Simpson and 
Horton Simpson who were living at the time of the 
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testator’s death are entitled to share in the distribu- 
tion of the trust estate. 


B. Only the testator’s deceased brothers’ and sisters’ 
children living at the time of the execution of the will 
are entitled to share. 


C. Only the children of the brothers and sisters of 
the testator who had predeceased the testator are 
entitled to share. 


10. WHEREFORE, THE PREMISES CONSIDERED, plaintiff 
prays: 

1. That process issue against the defendants requiring 
them and each of them to answer this Complaint; 


2. That notice by publication be given to such of the 
defendants, non-residents of the District of Columbia, as 
do not voluntarily appear in answer; 


3. That this Court enter a judgment declaring the 
interests of each of the defendants in and to the trust 
estate now in the possession and under the control of 
plaintiff ; 


4. That the Court authorize and allow the payment out 
of said trust estate of plaintiff’s reasonable costs, expenses 
and attorney’s fees in connection with this civil action; 


5. That the Court grant such other and further relief as 
may seem just and proper. 
AMERICAN SECURITY AND Trust Company 


By /s/ Joserx L. WaytTe 
Vice President and Trust Officer 


Trustee under the will of John 
Crayke Simpson, deceased. 
Larson AND ToLLey 
By /s/ Joun E. Larson 
Attorneys for Plaintiff 
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Last Will and Testament of John Crayke Simpson 


I, Jouw CravKE Srmpson, of Washington, D. C. being of 
sound and disposing mind, memory and understanding but 
considering the uncertainty of this life, do make, publish 
and declare the following to be my last will and testament, 
hereby revoking and making void all former wills by me 
at any time heretofore made. 


Fisr: I direct that all my just debts and funeral ex- 
penses be paid and discharged as soon as may be after my 
decease. 


Seconp: I give and bequeath to my beloved wife, 
Louise K. Sumpson, six (6) shares of the capital stock of 
The Evening Star Newspaper Company, and all money on 
deposit to the credit of my account at the Union Trust 
Company, Washington, D. C. I also give and bequeath to 
my said wife all of my jewelry and personal effects to be 
distributed by her among my nephews who may survive 
me, in such manner as my said wife, in her discretion, 
may deem fit. 


Tump: I give, devise and bequeath to my sister, Cora 
Smrson Bure, of Northumberland County, Pennsylvania, 
for life, the property in Point Township, in the same county 
and state, known as Oak Hall, which was the former 
home of my grandfather Jesse C. Horton and devised to 
me by my aunt Mary Caroline Horton, the same to be used 
by her as her own home as long as she may desire to 
maintain it as such, together with all the personal property 
which shall be found thereon or appurtenant thereto at the 
time of my death, except such of the household goods as 
belong to my wife, Louise K. Simpson; and upon the 
death of the said Cora Simpson Burg, I give, devise and 
bequeath the said real estate and personal property as 
follows: One-fourth thereof absolutely and in fee simple to 
the heirs at law of the said Cora Simpson Burg; one- 
fourth thereof absolutely and in fee simple to my brother 
Horton Simpson; one-fourth thereof absolutely and in fee 
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simple to my sister Caroline Simpson Stuart; and one- 
fourth thereof for life to my brother F. Stoddard Simpson, 
and, upon the death of said F. Stoddard Simpson one-third 
of said one-fourth absolutely and in fee simple to the heirs 
at law of the said Cora Simpson Burg, and one-third 
thereof absolutely and in fee simple to the said Horton 
Simpson, and the other one-third thereof, absolutely and 
in fee simple to the said Caroline Simpson Stuart. Should 
my said sister Cora Simpson Burg at any time after my 
death desire to give up said Oak Hall, and abandon it as 
a home, I hereby empower her to sell the same without 
liability on the part of any purchaser to see to the due 
application of the purchase money, and to distribute the 
proceeds derived from such sale among herself and my 
brothers F. Stoddard Simpson and Horton Simpson and my 
sister Caroline Simpson Stuart, so that each of said dis- 
tributees or their heirs may receive an equal share. The 
personal property located in and appurtenant to said Oak 
Hall shall at the time of said sale be similarly distributed. 


Fourra: I give, devise and bequeath unto my sister 
Carotixe Suurson Sruart, of Constantine, Michigan, her 
heirs and assigns, all my right, title and interest in and 
to the real estate in which she now lives, devised to her 
by her mother, which interest is a charge upon said land, 
in the form of a mortgage, in the amount of One Thousand 
($1,000) Dollars; together with all furniture, pictures, 
books, etc., contained therein belonging to me. 


Firra: I give and devise to my brother Horroy 
Simpson, of Albany, New York, his heirs and assigns for- 
ever, all that certain one quarter section Number Four in 
Township Twenty-four Range Fifteen, comprising one 
hundred and sixty (160) acres of land in New Madrid 
County, Missouri, it being the land formerly belonging to 
my grandfather, Jesse C. Horton, and purchased by me 
from his heirs. 


Smru: I give and bequeath to my nephews and nieces 
here named the sum of One Thousand ($1,000) Dollars 
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each, to wit: Glenn Simpson, Frank Simpson, Jr., Bessie 
Simpson Dear, and Clara Alice Simpson, children of my 
deceased brother, Edwin F. Simpson; Robert Simpson 
Stuart, son of my sister, Caroline Simpson Stuart; Hugh 
Johnson, son of my deceased sister, Virginia Simpson 
Johnson; Amelia Rogg Woodbury, daughter of my sister 
Blanche Simpson Rogg; Edwin Simpson Burg and Dorthy 
Burg Alen, children of my sister Cora Simpson Burg. 
And I also give and bequeath the sum of One Thousand 
($1,000) Dollars to be distributed in equal shares, share and 
share alike, among the children of my deceased nephew 
Stoddard Simpson Burg. 


SrventH: I give and bequeath to my namesake, Jonny 
Smmrson Martinety, son of Joseph Mattingly, of Leonard- 
town, Maryland, One Hundred Dollars ($100). 


Eicuta: I give and bequeath to my nephews JosEPH 
Buwore Prrestiey and James Taccarr Priestzey, I1., share 
and share alike, all my medical books, magazines, surgical 
instruments, ete., of which I may die possessed. 


Nintu: I give and devise to my sister Mrs. Cora Simp- 
son Burg all my right, title and interest in and to the 
house and lot known as No. 269 Second Street, Northumber- 
land, Pennsylvania, in and upon the following trusts: To 
hold, manage and control the same for the benefit of her 
daughter Dorothy Burg Van Alen during the lifetime of 
George Leslie Van Alen, husband of the said Dorothy 
Burg Van Alen, and for the benefit of her issue, should she 
pre-decease her said husband, and said trust shall terminate 
upon the death of said George Leslie Van Alen, or in the 
event of a divorce of said Dorothy from him, and there- 
upon the full, absolute and complete fee simple title shall 
thereupon vest immediately in the said Dorothy Burg 
Van Alen, or her issue, as the case may be. The said 
trustee above named is hereby vested with full and com- 
plete authority to manage the said trust estate according 
to her best judgment, to dispose of the same by sale, ex- 
change or mortgage at any time, and upon such terms, 
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as she may deem proper, and to invest and reinvest the 
proceeds of any sale, exchange or mortgage in her disere- 
tion. All persons dealing with said trustee with reference 
to said trust estate are hereby expressly absolved from 
any responsibilities to see the application by said trustee 
of any money or property received by her in the administra- 
tion of this trust. After the payment of all debts and other 
proper charges and expenses said trustees shall pay over 
the income to the said Dorothy Burg Van Alen, or to her 
heirs, in the event of her death during the continuance of 
this trust, in such manner and at such times as she may 
deem proper. 


Tsxtu: I give and bequeath to St. Mark’s Episcopal 
Church, Northumberland, Pennsylvania, the sum of One 
Thousand Dollars ($1,000) the income and/or principal to 
be expended for such purposes as the vestry or other 
governing body of said church may determine, in its dis- 
cretion, and the receipt of the treasurer or other proper 
officer of said church shall be a sufficient acquittance and 


release to my executrix for such payment. 


Exeventa: I give, devise and bequeath to the American 
Security & Trust Company, of Washington, D. C., all of 
the rest, residue and remainder of my estate of whatsoever 
kind and wheresoever located or situated in and upon the 
following trusts: To divide the net income therefrom, after 
the payment of all proper costs and charges of administra- 
tion of this trust, into four (4) equal parts, and to pay one 
of such equal parts in quarterly instalments to each of 
my brothers and sisters hereinafter named, during his or 
her lifetime, to wit: Mrs. Cora Smpson Bure, Mrs. 
Carotine Suresox Sruart, Francis Sropparp Srupson and 
Horton Smmpsox. Upon the death of each of said brothers 
and sisters hereinabove named, the proportionate share 
of said net income theretofore payable to such deceased 
brother or sister, shall thereafter be divided equally among 
those surviving of the four brothers and sister in this 
paragraph named, the last surviving of my said brothers 
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and sisters to have the whole of said net income during his 
or her life. Upon the death of the last survivor of my 
brothers and sisters in this paragraph named, this trust 
shall terminate, and the aforesaid residuary estate, together 
with all income thereafter acoruing and all increment there 
on, shall be distributed by my said trustee among my 
nephews and nieces, (children of my deceased brothers and 
sisters) who may be living at the time of my death, share 
and share alike, per capita and not per stirpes. 


Twretrra: I hereby constitute and appoint the said 
Louise K. Suupson Executrix of this my last will and testa- 
ment, and request that she be not required to enter into any 
bond or undertaking or to give any security for the faith- 
ful performance of the duties of that office. 


I~ Wirress Wuereor J, the said Joun CrayKe Srupson, 
have hereunto set my hand and seal this 17 day of December 
in the year one thousand nine hundred and twenty-six, and 
have also signed my name in the margin of each of the 
foregoing pages. 


Joun Crayke Simpson (SEAL) 


The foregoing was on the date last above named, signed, 
sealed, published and declared by the testator, Joun 
Crayke Srmeson, to be his last will and testament, in the 
presence of the undersigned, who, at his request, and in 
his presence, and in the presence of each other have here- 
unto subscribed their names as attesting witnesses thereto. 


Watrer C. CLEPHANE 
Address: 1512 H St. N. W. 
Washington, D. C. 


Guserr L. Hatt 
Address: 1512 H St. N. W. 
Washington, D. C. 


J. Wiimer Latimer 
Address: 1512 H St. N. W. 
Washington, D. C. 
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Answer to Bill of Complaint for Instructions Regarding 
Distribution of Trust Estate. 


[Filed April 8, 1964] 


Come Now Abbie Simpson, Frank Simpson, Jr., Elizabeth 
Dear and Alice Rafter and for answer to plaintiff’s com- 
plaint for instructions regarding the distribution of the 
trust estate of John Crayke Simpson, Deceased, admit the 
allegations of paragraphs 1, 2, 3, 4, 5, 6, 7, 8 and 9. 


Wuererore, defendants Abbie Simpson, Frank Simpson, 
Jr., Elizabeth Dear and Alice Rafter pray: 


1. That the trust estate be distributed to them as their 
interests may appear and that the Court hold that the 
proper construction of this will would necessitate a collec- 
tive distribution to the four defendants above named of 
four-fifths (4/5ths) of the corpus, together with accumu- 
lated interest. 


2. That the Court authorize and allow the payment out 
of the trust estate of the undersigned defendants’ reason- 
able costs, expenses and attorneys’ fees. 


Assis Sruupson 
Abbie Simpson 


Frank Srmmpson, JR. 
Frank Simpson, Jr. 


Exizaseto Dear 
Elizabeth Dear 


Roger Trsury Auice RaFTer 
Roger Tilbury Alice Rafter 


Nicnoras N. Krrrrre 
Nicholas N. Kittrie 
Attorneys for Defendants 
Abbie Simpson, Frank 
Simpson, Jr., Elizabeth 
Dear and Alice Rafter. 
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Answer to Bill of Complaint for Instructions Regarding 
Distribution of Trust Estate. 


[Filed June 3, 1964] 


Comes Now Virginia L.J. Wallace and for answer to 
plaintiff’s complaint for instructions regarding the distri- 
bution of the trust estate of John Crayke Simpson, De- 
ceased, admits the allegations of paragraphs 1, 2, 3, 4, 5, 
6, 7, 8 and 9. 


Wuererore, defendant, Virginia L.J. Wallace, prays: 


1. That the trust estate be distributed to her as her 
interest may appear and that the Court hold that the proper 
construction of this will would necessitate a distribution 
to the defendant, Virginia L.J. Wallace, of one-fifth (1/5) 
of the corpus together with accumulated interest. 


2. That the Court authorize and allow the payment out 
of the trust estate of the undersigned defendant’s reason- 
able costs, expenses and attorney’s fees. 


/s/ Vircinta LJ. Waiiace 
Virginia L.J. Wallace 
Nicnotas N. Kirrem 
Nicholas N. Kittrie 


/3/ Frank F. Truscott 
Frank F. Truscott 
Attorneys for Defendant 
Virginia L.J. Wallace 
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Answer of Defendants Dorothy Burg Van Alen, Stoddard 
Simpson Burg and Robert Simpson Stuart to Bill of 
Complaint 

[Filed June 26, 1964] 


The defendants, Dorothy Burg Van Alen, Stoddard 
Simpson Burg and Robert Simpson Stuart, for answer to 
the bill of Complaint For Instructions Regarding Dis- 
tribution of Trust Estate state as follows: 


1. The allegations of paragraphs 1, 2, 3, 4, 5, 6, 7, 8 and 
9 of said Bill of Complaint are admitted. 

2. These defendants admit that plaintiff should be paid 
reasonable costs, expenses and attorney fees in connec- 
tion with this action as prayed for in paragraph 4 of its 
prayers, but state that costs, expenses and attorney fees 
of the defendants may not be paid out of the estate. 


Wuererorr, defendants Dorothy Burg Van Alen, Stod- 
dard Simpson Burg and Robert Simpson Stuart, pray 


1. That the Court declare that the proper construction 
of paragraph Exevents of the last will and testament of 
John Crayke Simpson, deceased, dated September 17, 1926, 
is that the children of Mrs. Cora Simpson Burg, Mrs. 
Caroline Simpson Stuart, Francis Stoddard Simpson and 
Horton Simpson (being the four beneficiaries specifically 
named in said paragraph Evevent#) living on June 6, 1928 
(date of death of John Crayke Simpson) were the intended 
distributees of the corpus of the trust estate, including ac- 
cumulated interest; and 


2, That on June 6, 1928, Mrs. Cora Simpson Burg had a 
daughter, Dorothy Burg Van Alen, said daughter then 
and now living, and a son Edwin Simpson Burg, who was 
then living; that on June 6, 1928, Mrs. Caroline Simpson 
Stuart had a son, Robert Simpson Stuart, then and now 
living; and on June 6, 1928, Francis Stoddard Simpson and 
Horton Simpson had no children; and 


3. That Edwin Simpson Burg having died August 30, 
1935, his son, Stoddard Simpson Burg is entitled to the 
share left to Edwin Simpson Burg; and 
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4. That Dorothy Burg Van Alen, Stoddard Simpson 
Burg and Robert Simpson Stuart are the intended dis- 
tributees under paragraph Evevents of said will and there- 
fore, that said corpus and accumulated interest should be 
distributed one-third each to Dorothy Burg Van Alen, 
Stoddard Simpson Burg and Robert Simpson Stuart. 
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5. For such other and further relief as to this Court may 
seem proper. 


Trompson, McGram & O’DonnELL 


J. Roy Tuompson, JR. 
Attorney for Defendants 
Dorothy Burg Van Alen, Stod- 
dard Simpson Burg and Robert 
Simpson Stuart 


Amended Answer to Bill of Complaint for Instructions 
Regarding Distribution of Trust Estate 


[July 14, 1965] 
AMENDED ANSWER 
Comes Now, Amelia R. Collins by her attorneys and for 
Amended Answer to Plaintiff’s Complaint for Instructions 
regarding the distribution of the trust estate of JoHn 


CrayKe Suurson, Deceased, admits the allegations of para- 
graphs 1, 2, 3, 4, 5, 6, 7, 8 and 9. 


Wuererore, defendant Amelia R. Collins prays: 


1. That the trust estate be distributed equally to nieces 
and nephews of Joun Crarxe Smupson living on June 6, 
1928 (of which Amelia R. Collins is one), or their heirs, 
and that the Court hold that the proper construction of 
this Will would necessitate a distribution to the defendant 
Amelia R. Collins one-ninth (1/9th) of the corpus, together 
with accumulated interest. 
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2. That the Court authorize and allow the payment out 
of the trust estate of the defendant’s reasonable costs, 
expenses and attorneys’ fees to the attorney for Amelia 
R. Collins from the share of all defendants who may benefit 
from the position that is taken herein, in the event the 
Court adopts this position. 


Grorce D. WEBSTER 
George D. Webster 


Berr A. Lewis 
Bert A. Lewis 


[Filed April 1, 1965] 


Motion for Summary Judgment 


Now comes the defendant, Amelia R. Collins by her 
attorney, George D. Webster, and moves for a Summary 
Judgment in this matter under Rule 56 of the Federal 


Rules of Civil Procedure. 


As a basis for this Motion, plaintiff asserts that all the 
relevant facts in this case are agreed and are set forth in 
the Points and Authorities supporting this Motion, and 
in the Complaint filed by American Seeurity and Trust 
Company, as well as the attached Affidavit of Amelia R. 
Collins. The only relevant document is the Will of 
Joun CrayvKe Simpson, dated December 17, 1926, a true 
copy of which is attached as Exhibit A to the Bill of Com- 
plaint for Instructions Regarding Distribution of Trust 
Estate, filed by the American Security and Trust Company 
with this Court on February 12, 1964. 


1. In support of its Motion for Summary Judgment, 
defendant Amelia R. Collins states that her position should 
be adopted by this Court, ie., that each of the nine (9) 
nieces and nephews named as parties to this suit should 
share equally in the corpus of the residuary trust estab- 
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lished under the Will of Joun Crayxe Srmpson dated 
December 17, 1926, which is now held by American Security 
and Trust Company, Washington, D. C. 


The legal basis for this Motion for Summary Judgment 
is set forth as stated in the attached Points and Authorities. 


2. Additionally, on this Motion for Summary Judgment, 
it is requested that this Court determine that the attorney 
for Amelia R. Collins is entitled to quantwm meruit com- 
pensation out of the entire fund of the trust. This alloca- 
tion is conditioned on this Court deciding that Amelia R. 
Collins is correct in her position, i.e., that all the nine (9) 
nieces and nephews should share equally in the amount of 
the present corpus. As indicated in the Points and 
Authorities, Amelia R. Collins urges this Court to so adopt 
her position, for if her position is adopted, then all the 
parties named herein approximating nine, will benefit from 
this position. 


There are three positions taken by the named parties to 
this suit for a declaratory judgment. If the first position 
is adopted, five beneficiaries will receive all the corpus; if 
the second position is adopted, three other (and different) 
individuals will reccive the entire corpus; if the position 
of Amelia R. Collins is adopted, all beneficiaries will 
receive an equal portion of the corpus, and accordingly, 
it is only through the adoption by this Court of Amelia 
R. Collins’ position that all named parties to this proceed- 
ing will benefit. 

Grorce D. WeBsTER 
Attorney for 
Amelia R. Collins 
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Motion for Summary Judgment 
[Filed May 17, 1965] 


Comes now the Defendants, Abbie Simpson, Frank 
Simpson, Jr., Elizabeth Dear, and Alice Rafter, and move 
for a Summary Judgment in this matter under Rule 56 of 
the Federal Rules of Civil Procedure. 


While the undersigned Defendants have certain facts 
which could be presented which will sustain their legal 
positions, nevertheless it is felt that the terms of the Will 
are sufficiently clear to demonstrate conclusively that the 
language therein should be accepted at face value, and that 
John Crayke Simpson intended that the residuum of the 
trust estate should be paid to his “‘nephews and nieces, 
(children of my deceased brothers and sisters) who may be 
living at the time of my death”’ in accordance with its 
terms. Wills are interpreted and construed in accordance 
with language used as of the date of its execution. Under 
such circumstances, the only individuals who can satisfy 


this requirement are the undersigned Defendants, together 
with Virginia Wallace, the daughter of Thomas Hugh 
Johnson, who died following the death of the Testator. 
This was the interpretation of the Executor, the Executrix, 
and the Attorneys who drew the Will. 


In presenting this Motion, your Defendants will rely 
upon the attached Points and Authorities, the Will itself, 
and certain documents attached thereto (including the 
estate documents in connection with the Estate of John 
Crayke Simpson and documents filed by Cora Burg, who 
sued the widow of Stoddard Simpson in the Orphans Court 
of Northumberland County, Pennsylvania, in an attempt 
to construe this identical Will). 
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Additionally, it is requested that a reasonable sum be 
allowed for Attorneys’ fees for the undersigned Attorneys 
for their services in connection with this Estate. 


Dated: May 15th, 1965. 


Rocer TILBUuRY 
Nicwoas Kirtrie 
Attorneys for Defendants, 
Frank Simpson, Jr., Abbie Simpson, 
Elizabeth Dear, and Alice Rafter. 


Answer of Virginia L. J. Wallace to Amelia R. Collins’ Motion 
for Summary Judgment and Cross-Motion of Virginia L. J. 
Wallace for Summary Judgment 


[Filed May 19, 1965] 


The Defendant, Virginia L. J. Wallace, by her attorneys, 
Nicholas N. Kittrie and Truscott, Kline, O’Neill & Erisman, 


makes the following Answer to the Motion of Amelia R. 
Collins for Summary Judgment. 


It is admitted that there is no issue as to any material 
facts. It is further admitted that the facts set forth in 
the Points and Authorities in Support of Amelia R. 
Collins’? Motion for Summary Judgment and in the Com- 
plaint filed by American Security and Trust Company 
and in the affidavit of Amelia R. Collins are true and 
correct. It is denied, however, that all the relevant facts 
are therein set forth. On the contrary, it is averred that 
there are additional relevant facts and these facts are set 
forth in the attached affidavit of Virginia L. J. Wallace. 
It is admitted that the only relevant document is the Will 
of John Crayke Simpson dated December 17, 1926, a true 
copy of which is attached as Exhibit “CA” to the Bill of 
Complaint for Instructions Regarding Distribution of 
Trust Estate filed by the American Security and Trust 
Company with this Court on February 12, 1964. 


1. Denied. It is denied that the position of Amelia R. 
Collins to the effect that each of the nine nicces and 
nephews should share equally in the corpus of the residuary 
trust under the Will of John Crayke Simpson is correct 
and it is therefore denied that the aforesaid position should 
be adopted by this Court. On the contrary, it is averred 
that the distribution of the corpus proposed by Defendant, 
Virginia L. J. Wallace, which will be hereinafter set forth, 
is in accordance with the proper construction of the Will. 


2. Denied. It is denied that the attorney for Amelia R. 
Collins is entitled to quantum meruit compensation out 
of the entire fund of the trust even if the position of 
Amelia R. Collins should be adopted by this Court. Counsel 
for Amelia R. Collins cannot be said to have created a fund 
which inures to the common benefit of all. Furthermore, 
the interests of Virginia L. J. Wallace are antagonistic 
to Amelia R. Collins for whose benefit the Motion for 
Summary Judgment is filed. Under the construction con- 
tended for by Virginia L. J. Wallace, she is entitled to 
one-fifth of the corpus whereas under the interpretation 
proposed by Amelia R. Collins, Virginia L. J. Wallace 
would be entitled to only one-ninth of the corpus. 


Cross-Motion of Virginia L. J. Wallace for Summary Judgment 
[Filed May 19, 1965] 


The Defendant, Virginia L. J. Wallace, by her attorneys, 
Nicholas N. Kittrie and Truscott, Kline, O’Neill & Erisman, 
moves for a Summary Judgment pursuant to Rule 56 of 
the Federal Rules of Civil Procedure and in support thereof 
avers as follows: 


3. There is no genuine issue as to any material fact. 
The averments contained in the Answer to Motion for 
Summary Judgment are incorporated herein by reference. 


4, Defendant, Virginia L. J. Wallace, contends that the 
corpus of the residuary trust under the Will of J ohn Crayke 
Simpson should be distributed equally among those 
nephews and nieces living at the time of his death who were 
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the children of his sister, Virginia Simpson Johnson, and 
his brother, Edwin F. Simpson, both of whom were 
deceased at the time that he executed his Will. The afore- 
said nephews and nicces, being five in number, had a vested 
interest upon the death of John Crayke Simpson on June 6, 
1928. Two of them have since died and have left their 
interests by Will to two of the Defendants, one of whom 
is Virginia L. J. Wallace and the other of whom is Abbie 
M. Simpson. It is the position of Defendant, Virginia 
L. J. Wallace, that the corpus should be divided into five 
equal parts. Virginia L. J. Wallace respectfully asks the 
Court to adopt this position in the belief that the proper 
construction of the Will demands this result. There is 
submitted on behalf of Virginia L. J. Wallace a Brief 
Contra Amelia R. Collins’ Motion for Summary Judgment 
and In Support of Virginia L. J. Wallace’s Motion for 
Summary Judgment. 


Date: 
Nicuouas N. Kirrrie 
Truscott, Kunz, O’Nertt & Erisman 


By /s/ Franx F. Truscorr 
Frank F. Truscott 


Attorneys for Defendant, 
Virginia L. J. Wallace 


Motion for Summary Judgment on Behalf of Dorothy Burg 
Van Alen, Stoddard Simpson Burg and Robert Simpson 
Stuart 


[Filed June 25, 1965] 


Comes now Dorothy Burg Van Alen, Stoddard Simpson 
Burg, and Robert Simpson Stuart and move for summary 
judgment on the ground that the depositions, answers to 
interrogatories and affidavits filed herein show no genuine 
issue of materia] fact and that, as a matter of law, this 
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Court should declare that they are the three distributees 
of the terminated trust set up in paragraph ELEeventa 
of the will of John Crayke Simpson dated December 17, 
1926. 

A Memorandum of Points and Authorities in support 
of this motion, an Affidavit and a Statement of Material 
Facts as To Which There Is No Genuine Issue, with ex- 
hibits, are attached hereto and made a part hereof by 
reference. 

Tuompson, McGraw & O’DonnELL 


J. Roy Tuompson, JR. 
Attorney for 
Dorothy Burg Van Alen, 
Stoddard Simpson Burg, and 
Robert Simpson Stuart. 


Excerpts from Transcript of Proceedings 


14 The Court: You take the position, Mr. Thompson, 
that the will can be construed just by the considera- 
tion of the face of the will, is that it? 

Mr. Thompson: Face of the will, plus the admitted 
genealogical trees, and the dates of death and birth and 
matters of that sort, which are not in dispute. 

The Court: Does any one of you take a different posi- 
tion? 

Mr. Tilbury: We do not, Your Honor. I think I can 
speak for all of the counsel that are here. We feel that 
the will is sufficiently clear on its face, together with the 
genealogical information, which I think we can all agree to, 
to permit a construction without the benefit of any other 
disputed facts. 

The Court: Very well, then we will proceed. 

You may proceed, Mr. Thompson. 


* * ” ” * 
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54 Mr. Erisman: I just want to respectfully call to 
Your Honor’s attention that it has been agreed by 

all the parties that in deciding this summary judgment all 
you need is the will plus the genealogical charts. 

The Court: I think that is agreed, as I understood it. 

Mr. Erisman: That is agreed, and I just want to call 
that to Your Honor’s attention because the statements of 
material facts— 

The Court: Anything said on oral argument supersedes 
anything to the contrary in any written documents. 


* * * * * ” * * * 


Opinion 
[September 1, 1965] 
Hotrzorr, District Judge. 


This is an action by the trustee under the will of John 
C. Simpson for instructions concerning the distribution of 
the corpus of the trust estate, the trust ere&’ted by the will 
having recently terminated. In effect, the action is one for 
the construction of the will. The various parties have 
moved for summary judgment and the matter is before 
the Court at this time on these motions. All parties have 
orally stipulated in open court that the case is ripe for 
decision on motions for summary judgment, that there are 
no material facts in controversy, and that a decision may 
well be reached and should be reached on the basis of the 
text of the will, plus accompanying exhibits, which are not 
in dispute and which constitute principally a record of 
the genealogy of the family in question. The Court has 
been helped materially by the very full and able arguments 
of learned counsel. 


The testator, John Crayke Simpson, was one of twelve 
children. His will contains a number of specific bequests 
to various persons, including his many nephews and nieces. 
The residuary clause, found in Paragraph 11 of the will, 
creates a trust for the benefit of four of the brothers and 
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sisters of the testator. It is quite apparent, therefore, 
that for some reason best known to himself, the testator 
intended to prefer the four brothers and sisters whom he 
enumerated. These four brothers and sisters were made 
the life tenants of the trust. Paragraph 11 of the will 
further provided that upon the death of any of the enu- 
merated brothers and sisters, the proportionate share of 
the net income theretofore payable to the deceased should 
be divided equally among the surviving brothers and sis- 
ters enumerated in the paragraph. 


The final sentence of Paragraph 11 is the one here in 
question. It provides that, upon the death of the last 
survivor of the four brothers and sisters, the trust shall 
terminate and the residuary estate should be distributed 
“among my nephews and nieces (children of my deceased 
brothers and sisters), who may be living at the time of my 
death, share and share alike, per capita and not per 
stirpes.”’? The question presented is the construction of 
the clause just referred to, namely, ‘‘my nephews and 
nieces, (children of my deceased brothers and sisters), who 
may be living at the time of my death.” 


The various parties to this litigation have advanced three 
possible constructions. One is that the class contemplated 
by this clause of the will should consist of those children 
of the four enumerated brothers and sisters who were alive 
at the time of the termination of the trust. Another con- 
struction contended for by other parties is that the class 
should consist of the children of those brothers and sisters 
who died prior to the date of the will. A third construc- 
tion contended for is that the class should consist of all 
nieces and nephews of the testator, not being limited to 
the children of the four brothers and sisters specifically 
enumerated, who were living at the testator’s death, pro- 
vided that their parents died prior to the termination of 
the trust. 


Going back, then, to Paragraph 11 of the will, it is quite 
clear, as has been stated, that for some reason best known 
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to himself the testator desired to prefer four of his many 
brothers and sisters and he made them the life tenants of 
the trust estate. He further provided that whenever any 
one of the four should die, the proportionate share of 
the income payable to such deceased brother or sister 
should be divided equally among the surviving brothers 
and sisters. In other words, he desired to keep both the 
corpus and the income of the estate within the group of the 
four brothers and sisters or their survivors. The clause 
here in dispute relates to what should happen upon the 
death of the last survivor. The testator provided that in 
that event the corpus should be distributed among ‘‘neph- 
ews and nieces, (children of my deceased brothers and 
sisters), who may be living at the time of my death.”’ 


It seems to the Court that throughout Paragraph 11 the 
testator had in mind the four brothers and sisters whom 
he expressly listed in the first sentence of the paragraph. 
Under those circumstances, the Court is of the opinion that 
the clear intention of the testator must have been that, upon 
the termination of the trust, the corpus should be divided 
among those nephews and nieces who were children of any 
one of the four brothers and sisters previously enumerated, 
and other nephews and nieces should not be included within 
the clause. It is true that a strict literal construction of 
the clause might lead to a different result, but it seems to 
the Court that it would carry out the clear intention of 
the testator to limit the trust estate to the four brothers 
and sisters and their children, provided that these children 
were alive at the time of the termination of the trust. It 
seems to the Court that the other contentions that have 
been advanced would give a somewhat tortured construc- 
tion to this paragraph. 


Accordingly, the will will be construed as indicated, and 
counsel may submit proposed conclusions of law and a 
judgment so construing the will. 
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[Filed Sept. 15, 1965] 
Conclusions of Law and Judgment 


This cause having come on for hearing upon the various 
cross-motions for summary judgment filed herein by all 
defendants, the Court having heard oral argument in 
open court by counsel representing all parties hereto, con- 
sidered the memoranda and exhibits filed in support of 
such motions, and it appearing that all parties are in agree- 
ment that there exist no general issues of material facts, 
the Court, having found the facts as set out in its opinion 
rendered September 1, 1965, states Conclusions of Law as 
follows: 


Conctusions or Law 
1. That the children of Mrs. Cora Simpson Burg, Mrs. 
Caroline Simpson Stuart, Francis Stoddard Simpson and 


Horton Simpson who were living on June 6, 1928, had an 
absolute vested remainder interest in the trust estate 


created by Item Exeventu of the will of John Crayke Simp- 
son, dated December 17, 1926. 


2. That the motion of Dorothy Burg Van Alen, Stoddard 
Simpson Burg and Robert Simpson Stuart for summary 
judgment should be granted. 


3. That the motions for summary judgment by (1) Abbie 
M. Simpson, Frank P. Simpson, Jr., Elizabeth Simpson 
Dear, Alice Simpson Rafter, (2) Virginia L. J. Wallace, 
and (3) Amelia R. Collins should be denied. 


JUDGMENT 


Tt is therefore this 15th day of September, 1965, 
ORDERED 


1. That the respective motions for summary judgment 
by (1) Abbie M. Simpson, Frank P. Simpson, Jr., Bliza- 
beth Simpson Dear, Alice Simpson Rafter, (2) Virginia 
L. J. Wallace and (3) Amelia R. Collins, be denied. 
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2. That the motion for summary judgment by Dorothy 
Burg Van Alen, Stoddard Simpson Burg and Robert Simp- 
son Stuart be granted. 


3. That the plaintiff, American Security and Trust Com- 
pany, Trustee, is hereby authorized and directed to distrib- 
ute the net residuary estate, being the proceeds of the 
terminated trust created by Item Exevents of the will of 
John Crayke Simpson dated December 17, 1926, together 
with all income accruing and all increment thereon, as 
follows: One-third each to Dorothy Burg Van Alen, 
Stoddard Simpson Burg and Robert Simpson Stuart. 


4, That jurisdiction of this cause and of the parties is 
hereby retained for the future order of this Court to 
determine, authorize and allow the payment out of said 
trust estate of plaintiff’s reasonable costs, expenses and 
attorney’s fees in connection with this civil action. 


ALEXANDER HoLrzorr 
JUDGE 
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IN THE 
UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


Civil Action No. 357-64 
American Securiry anp Trust Company, Plaintiff 
v. 


Dororuy Burc Van Aen, Er aL., Defendants 


Revised Statement of Material Facts as to Which There Is No 
Genuine Issue 


[Filed Aug. 24, 1965] 


Submitted on Behalf of 
Dororny Bure Van Arex, Sropparp Simpson Bure anp 
Rosert Surpson STUART 


Pursuant to Rule 9(h) of the Rules of the United States 
District Court for the District of Columbia, movants 


Dorothy Burg Alen, Stoddard Simpson Burg, and Robert 
Simpson Stuart submit this Statement of Material Facts 
as to Which There Is No Genuine Issue. These facts relate 
to the correct resolution of the interpretation of Paragraph 
Exevento of the will of John Crayke Simpson dated 
December 17, 1926. 


John Crayke Simpson, testator, was born July 12, 1858, 
the fifth child of a marriage between Anthony Crayke 
Simpson and Amelia Horton. In all, twelve children were 
born of this marriage, seven females and five males. Genea- 
logical charts are attached to this Statement as Exhibits 
A, B, C and D, and are incorporated herein by reference. 


John Crayke Simpson was a physician by education, 
training and profession. On November 5, 1882 he became 
a staff physician at St. Hlizabeth’s Hospital, Washington, 
D. C., remaining in that institution in a professional 
capacity until 1903, by which time he had become Assistant 
Superintendent. 
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In 1905 he married Louise Kauffmann. No children 
were born of this marriage. Louise Kauffmann survived 
her husband, dying on March 9, 1930. 


On December 17, 1926 testator executed the will 
in question. This will was witnessed by Walter C. 
Clephane, Gilbert L. Hall and J. Wilmer Latimer, all 
lawyers, members of the same law firm, and was presumably 
prepared by a member of the firm. 


The will of testator provided for his family as is set 
out in Exhibit E attached hereto and made a part hereof 
by reference. In essence, and after certain smail specific 
bequests, testator provided that his property should pass 
to two of his sisters, Cora Horton Simpson Burg and 
Caroline Belle Simpson Stuart, and to his two brothers, 
Francis Stoddard Simpson and Horton Simpson. 


Paragraph Exevenrs of testator’s will dated December 
17, 1926 sets up a trust composed of the residual estate 
and provides that the life income of said trust be paid 
quarterly by the Trustee, American Security and Trust 
Company, to all (or the survivors or survivor) of the two 
sisters and two brothers named therein, i.e., Cora Simpson 
Burg, Caroline Simpson Stuart, Francis Stoddard Simpson 
and Horton Simpson. The distribution of the principal 
and accumulated income upon the death of the survivor of 
these four individuals is the issue before this Court. The 
sentence in the will providing for such distribution is as 
follows: 


“‘Upon the death of the last survivor of my brothers 
and sisters in this paragraph named, this trust shall 
terminate, and the aforesaid residuary estate, together 
with all income thereafter accruing and all increment 
thereon, shall be distributed by my said trustee among 
my nephews and nieces, (children of my deceased 
brothers and sisters) who may be living at the time 
of my death, share and share alike, per capita and 
not per stirpes.’’ 
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Paragraph Exeventu of said will in its entirety is as 
follows : 


ExeventH: I give, devise and bequeath to the 
American Security & Trust Company, of Washington, 
D. C., all of the rest, residue and remainder of my 
estate of whatsoever kind and wheresoever located or 
situated in and upon the following trusts: To divide 
the net income therefrom, after the payment of all 
proper costs and charges of administration of this 
trust, into four (4) equal parts, and to pay one of such 
equal parts in quarterly installments to each of my 
brothers and sisters hereinafter named, during his or 
her lifetime, to wit: Mrs. Cora Simpson Bure, Mrs. 
CarotrnE Srupson Stuart, Francis Sropparp SIMPson, 
and Horron Smpson. Upon the death of each of said 
brothers and sisters hereinabove named, the propor- 
tionate share of said net income theretofore payable to 
such deceased brother or sister, shall thereafter be 
divided equally among those surviving of the four 
brothers and sisters in this paragraph named, the last 
surviving of my said brothers and sisters to have the 
whole of said net income during his or her life. Upon 
the death of the last survivor of my brothers and 
sisters in this paragraph named, this trust shall termi- 
nate, and the aforesaid residuary estate, together with 
all income thereafter accruing and all increment there- 
on, shall be distributed by my said trustee among my 
nephews and nieces, (children of my deceased brothers 
and sisters) who may be living at the time of my death, 
share and share alike, per capita and not per stirpes.”’ 


John Crayke Simpson died June 6, 1928 domiciled in the 
District of Columbia and his will was duly probated and 
administered in the Probate Court of the United States 
District Court for the District of Columbia, Administra- 


tion No. 37621. The American Security and Trust Com- 
pany duly assumed the duties of trustee under Paragraph 
Exeventu of said will. The trustee received stocks, bonds, 
notes and cash totaling $59,967.14 in value, from the exe- 
cutor to set up the trust. The life beneficiaries named in 
this paragraph died as follows: 


Francis Stoddard Simpson, February 1, 1928 
Cora Horton Burg, J uly 1,1933 - 

Horton Simpson, November 14, 1949 
Caroline S. Stuart, April 27, 1963 


Upon the death of the last life beneficiary, Caroline 8. 
Stuart, on April 27, 1963, a question was raised by the 
trustee as to the intended distributees of the trust remain- 
der. When this could not be mutually resolved among the 
interested parties, American Security and Trust Company 
filed this action requesting instructions fiom this Court 
as to the proper construction of the will and the proper dis- 
tributees of the remainder. 

On December 17, 1926, the date of the will, the testator 
had living brothers, and sisters, who had living children 
(nephews and nieces of testator) as follows: 


Sister: Clara Martha Simpson Priestley 
born September 24, 1851 


Sister: Cora Horton Simpson Burg 
born October 27, 1856, 
Children—Edwin Simpson Burg 
born July 11, 1877, 
Dorothy Amelia Burg Van Alen 
born October 31, 1888 


Brother: Francis Stoddard Simpson 
born February 5, 1860 
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Sister: Rachel Blanche Simpson Rogg 
born March 25, 1863, 
Children—Amelia Dorothy Rogg Woodbury (Collins) 
born January 4, 1900 


Sister: Caroline Belle Simpson Stuart 
born February 22, 1865, 
Children—Robert McCune Simpson Stuart 

born April 28, 1900 


Brother: Horton Simpson 
born February 5, 1867 


Testator’s wife, Louise Kauffmann Simpson, was a mem- 
ber of a wealthy Washington family and had ample means 
of her own prior to her marriage to John Crayke Simpson. 
Mrs. Simpson made no claim to dower nor did she renounce 
under the will, as she was allowed to by Sections 18-201 (a) 
and 18-211, D.C. Code 1957 Ed. 


o * am * * * * *. * * 


Cora Simpson Burg, an older sister of testator, was 70 
years old and had been a widow for 22 years at the time the 
will was drawn. In 1919 testator inherited an estate in 
Northumberland, Pa., called Oak Hall, and he requested 
Cora Simpson Burg to move there and keep the premises 
open for his visits and those of other members of the 
family, and she did so. She acted as a hostess. Testator 
paid all the expenses of the establishment, but she was 
not paid any wages. She remained at Oak Hall in this 
capacity from 1919 until testator’s death June 6, 1928. 
By paragraph Tuo of his will, testator left a life interest 
in Oak Hall to Cora Simpson Burg with a power to sell. 
This power to sell was exercised in 1929 by Cora Simpson 
Burg and the proceeds of Oak Hall were distributed, as re- 
quired by the will, i.e., one-fourth to Cora Simpson Burg, 
one-fourth to Caroline Simpson Stuart, a sister, one-fourth 
to estate of Francis Stoddard Simpson (this brother died 
Feb. 1, 1928), and one-fourth to Horton Simpson, a brother. 
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Cora Simpson Burg was in moderate circumstances. After 
the death of her husband in 1904 a son and his wife lived 
in Mrs. Burg’s home in Northumberland, Pa., rent free and 
contributed to her expenses. After 1919, and up to 
testators’ death, her living expenses at Oak Hall were paid 
by testator. Mrs. Burg and testator maintained a close 
relation. Paragraph Turrp of the will provided a home in 
Northumberland, Pa. for Mrs. Burg’s daughter, Dorothy 
Burg Van Alen, under a trust that would insure that the 
daughter would actually enjoy the benefit of the house and 
lot. Mrs. Burg was killed in an automobile accident on 
July 1, 1933. 


Caroline Simpson Stuart was a younger sister of testator. 
At testator’s request Mrs. Stuart came to Washington, 
D. C. in the summer of 1904 to keep house for testator, 
Horton Simpson and their mother. After testator’s mar- 
riage in 1905, she continued to keep the house until the 
lease expired in the Spring of 1906. When testator’s 
mother became seriously ill with cancer ins Des Moines, 
Iowa, in 1913, Mrs. Stuart helped care for her for several 
months, and came back to Washington with her mother, 
staying with testator in his home until the death of the 
mother in November of 1913. Her son, Robert Simpson 
Stuart, was a god-son of testator. 


Horton Simpson was a brother ** * They lived together 
in the same house in Washington, D. C. from the Fall of 
1904 until testator’s marriage in December of 1905. Horton 
Simpson’s wife, Florence F., was born December 30, 1883. 
At the time the will was drawn, December 17, 1926, she 
was 43 years of age, not too old to have children. Horton 
and his wife never had children. 


Francis Stoddard Simpson was a younger brother of 
testator * * * He and his wife had no children. 


Testator’s oldest sister, Clara Martha Simpson Priestley, 
married Dr. James Taggert Priestley April 30, 1874. On 
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the date of the will in question, Dr. and Mrs. Priestley had 
been living for many years in Iowa where Dr. Priestley had 
established a lucrative medical practice. Dr. and Mrs. 
Priestley were at that time, and had been for many years, 
financially well-to-do. 


Testator’s sister, Rachael Blanche Simpson Rogg, mar- 
ried Theodore Long Rogg on November 15, 1898. He died 
in 1906 and 1912 she married Charles Walter Rogg, an 
older brother of Theodore. At the time of the will in ques- 
tion was drawn she lived with her second husband, who 
was very wealthy, in Des Moines, Iowa. 


* * * * * * * * * * 


Edwin Simpson Burg, a son of testator’s sister, Cora 
Horton Simpson Burg, died August 30, 1935 leaving a will 
dated June 13, 1932, which was probated in the Orphan’s 
Court of Dauphin County, Pennsylvania by which will his 
entire estate passed to his widow, Ethel John Burg. Ethel 
John Burg died January 6, 1952 and her only son, Stoddard 
Simpson Burg, was sole heir. Stoddard Simpson Burg, 
therefore, is entitled to receive any interest in the distri- 
bution of the trust proceeds in question which may be 
found to have been vested in Edwin Simpson Burg by 
virtue of paragraph Exevents of the will. 


Tompson, McGram & O’DonNELL 


By J. Roy Tuomrson, JR. 


Attorneys for Defendants 
Dorothy Burg Van Alen, 
Stoddard Simpson Burg, and 
Robert Simpson Stuart 


TABLE SHOWING BROTHERS AND SISTERS AND 


THEIR DESCENDANTS, 


OF JOHN CRAYKB SIMPSON, THE TESTATOR 


1. CLARA MARTHA SIMPSO?’ PRIESTLEY———~|CRAYKE SIMPSON PRIESTLEY 
b. Sep, 24,1951,m.Apr. 30, 1874 to b, Jan. 21, 1875; da. May 12, 
Dr. James T. Priestley; d.Mar.17,1936 1904 


MARKS BIDDLE PRIESTLEY 
b. Jan, 22, 1879; d. Nov. 
24, 1914 


JOSEPH BIDDLE PRIESTLEY 
b. Feb, 15, 1901 


JAMES TAGGART PRIESTLEY 
b. Apr. 7, 1903 


2. VIRGINIA AHELIA SIMPSON JOHNSON———e{IRVIN JOHNSON ———> TWINS 


b, Sevt, 22, 1852; m. 1876 to 
Thomas Hugh Johnson; d. Nov.20,1881 


b,1877; m, Margaret Williams; 
d. after World War I 


RALPH SIMPSON JOHNSON 
B, Oct, 31,1979; d. 1914 


THOMAS HUGH JOHNSON 

B, Nov.5,1881; m. May 25,1907 
to Caldonia Mildred Jones; 

d, Feb, 2, 1940 


3. MARY AF STMPSO? 
b. Oct 2,1854; d.Mar.1,1956 


died in infancy 


VIRGINIA LeROY JOHNSON WALLACE 


b. Feb, 16, 1908 


4. CORA HORTO?! SIMPSCH BURG-———» |EDYI" SIMPSON BURG—————-> STODDARD SIMPSOF BURG 


b, Oct, 27,1856; m, Jure 18,1875 
to DOr. Horace "filliam Burg; widowed 
in 1904; d. July 1, 1933 


b, July 11, 1877; m, Oct.20, 
1919 to Ethel Jones; d. Aug. 
30, 1935. 

TESTATOR STODDARD SOMERS BURG: ——————e 
5. JOHN CRAYKE SIMPSOar" h, Apr. 26,1861; m. Aug. 13, 

b. July 12,1958; m, 1905 tn Louise 1905 to Laura Taggart; da. Avr. 
Vauffmann; d, Jure 6, 1928 9, 1925 


MARY BLANCHE BURG 
6. FRANCIS STOMDARD SIMPSON b. Dec. 28, 1882; d. act. 18, 
b. Feb, 5,1860; secord m. to Edith 1885 
C, Weitzel; d, Feb, 1, 1928 


DOROTHY AMELIA BURG VAN ALEN———> 
b. Oct, 31, 1868; m. October 31, 


Bay AEN ESET 1909 to George Leslie van Alen 


b. Mar, 21, 1862; da. Mar. 22, 
1862 


AMELIA DOROTHY ROGG WOODBURY 
COLLINS —_— 

b. Jan.4,1900; m. Nov.1,1924 

to Urban Adrien Woodbury, then 

Sen,1°,2930 to Whitley Charles 

Collins /934 


8. RACHAEL BLANCHE SIMPSON ROGG ————> 
b. Mar. 25, 1863; m. Nov. 15,189 
to Theodore Long Rogg; m. 1912 to 
Charles Walter Rogg; d. Aug. 1941 


9, CAROLINE BELLE SIMPSOF STUART———>ROBERT McCUNE SIMPSON STUART 
b, Feb, 22,1965; m. Oct.16,1890 b. Apr. 28,1900, m. Sept. 25, 
to Robert McCune Stuart; d. Apr. 1926 to Sarah Pratt Wilson 
27,1963 


10, HORTOF SIMPSOM 
b, Feb. 5, 1867; m. Nov. 24,1915 to 
Plorence Folsum; je Yov.14,1949 


11. ANTHONY LEMMOM SIMPSON 
b. Avr. 2, 1969; d. Avr. 9,1869 


SHRIVER 
12, EDWIN FRAPKLI" SIMPSON ———————>_|GLEWN SCHREIBER SIMPSON 


b. Mar. 21, 1871; m. 1895 to Mar- 
garet G. Schriber; d. June 19,1925 
SHRIVER 


b. 189 7 second marriage to 
Abbie Marston; d. Aug.13,1958 


b, Jan. 16, 1926 


JOHN TAGGART BURG 
b. Aug. 7,1909; d. Yov. 6, 1927 


MARY LOUISE BURG 
b. Dec, 186, 1914 


LAURA AMELIA BURS 
b, Sept. 24, 1921; d. July 5, 1943 


GEORGE LESLIE VAN ALEN, II 
b, May 10, 1911; d. July 29, 1914 


CORPELIUS VAN ALEF 
DB. June 11, 1912; d. Feb. 7, 1915 


BLAYCHE VAM ALEY 
b. Feb, 12, 1915 
CHARLES ROGG WOODBURY 


b. 1927 


WHITLEY COLLINS 
b. 1943 


ELIZABETH AMELIA SIMPSON DEAR————> MARGARET MARY DEAR TILBURY 


b. 1898; m, 1926 to Maurice 
Edgar Dear /Gaes 


PRANK PRESTON SIMPSON 
b. 1900 


b. June 25, 1927 


CLARA ALICE SIMPSON RAFTER————————» SUSAN GLENN RAFTER 


b. Oct. 19, 19073; m. 
to Rafter 


b, 1943 
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EXHIBIT B 


TABLE SHOWING STATUS OF BROTHERS AND SISTERS 
AS OF DATE OF WILL, DECEMBER 17, 1926 


BROTHERS AND SISTERS CHILDREN 


| CLARA S. PRIESTLEY — CRAYKE S. PRIESTLEY 
MARKS B, PRIESTLEY 


VIRGINIA 8, JOHNSON IRVIN JOHNSON 


[MARY ANNSmaSON 
[ary Ann sarson ma SET 


CORA S. BURG EDWIN S. BURG 


STODDARD S. BURG 


MARY B, BURG 
DOROTHY B. VAN ALEN 


FRANCS 8S, SIMPSON 


LAURA SIMPSON 


RACHAEL BLANCHE S. ROGG —| AMELIA R, COLLINS 
CAROLINE S, STUART — ROBERT S. STUART 


EXHIBIT C 


TABLE SHOWING STATUS OF BROTHERS AND SISTERS 
AS OF DATE OF DEATH OF TESTATOR, 
JUNE 6, 1928 


BROTHERS AND SISTERS CHILDREN 


| CLARA S. PRIESTLEY + CRAYKE 8S. PRIESTLEY 


MARKS B, PRIESTLEY 


VIRGINIA S. JOHNSON 


MARY /ANN'SIMPSON THOMAS H. JOHNSON 


CORA S, BURG [}+-—- EDWIN S. BURG 


STODDARD S. BURG 


MARY B. BURG 


DOROTHY B. VAN ALEN 


ANTHONY L, SIMPSON 
EDWIN FRANKLIN SIMPSON 


ELIZABETH S. DEAR 


EXHIBIT D 


TABLE SHOWING STATUS OF BROTHERS AND SISTERS 
AS OF DATE OF TERMINATION OF TRUST, 
APRIL 27, 1963 


BROTHERS AND SISTERS CHILDREN 
CLARA S, PRIESTLEY CRAYKE S, PRIESTLEY 
MARKS B. PRIESTLEY 


VIRGINIA S. JOHNSON 


RALPH S, JOHNSON 
Daughter: 


THOMAS H. JOHNSON VIRGINIA L, J. WALLACE 


Son; 
CORA S. BURG r EDWIN S. BURG : STODDARD S. BURG 
STODDARD S, BURG 


) MARY ANN SIMPSON. 


FRANCS S, SIMPSON 


MARY B, BURG 


\ 
LAURA SIMPSON | DOROTHY B. VAN ALEN 


RACHAEL BLANCHE S. ROGG AMELIA R. COLLINS 


‘CAROLINE S, STUART ROBERT S. STUART. 


HORTON SIMPSON 


ANTHONY L, SIMPSON 


'EDWIN FRANKLIN SIMPSON. GLENN 8. SIMPSON Widow: 
ABBIE M. SIMPSON 
ELIZABETH S, DEAR 


FRANK P, SIMPSON 


CLARA 8. RAFTER 


CLARA MARTHA S. PRIESTLEY 
(Sister) 


See Note 2. 


EXHIBIT E 


CORA HORTON Ss. 
(Sister) 


BURG 


A. Life estate in family home 
in Northumberland, °a. known 
@s OAK HALL, and all his per- 
sonal property found therein; 
at her death said property to 
be distributed: 


1. One-fourth to her heirs 

2. One-fourth to Caroline Bell 
Simpson 

3. One-fourth to Horton Simp- 
gon 

4. One-fourth for life to 
brother P. Stoddard 
Simpson, and upon his 
death 


One-third to heirs of 
Cora Horton S. Burg 
One-third to brother 
Horton Simpson 
One-third to Caroline 
Simpson Stuart 


With power to sell during life- 
time and distribute proceeds 
equally to Cora Horton S. Burg, 
Caroline Belle Simpson, Francis 
Stoddard Simpson, and Horton 
Simpson, or their heirs (Art. 3) 


House and lot 269 Second Street, 
Northumberland, Pa., in trust, 
for benefit of: 


1. Her daughter, Dorothy Burg 
Van Alen during lifetime of 
daughter's husband, or 


Her said daughter's issue 
should she predecease her 
husband. 


Said trust to terminate upon death 
of daughter's husband or divorce 
from him, and then cornus to go to 
said daughter or her issue, as the 
case may be (Art. 9) 


c. In trust, one-fourth interest 
for life in residuum of estate, 
survivors of the four beneficiaries 
to take all, and uvon death of 
last survivor, trust to be dis- 
tributed “among my nevhews and 
nieces (children of my deceased 
brothers and sisters who may be 
living at the time of my dtath, 
share and share alike, ver cavita 
and not ver stirpes.”(Art. 11) 


See Note 4 


“NALYSIS OF FAMILY DISPOSITIONS Ir WITL OF JOM" CRAYKE SIMPSO" DATED 
DECEMBER 17, 1926, OMITTING DISPOSITION OF SUBJECT OF PRESENT COWTROVERSY 


FRANCIS STODDARD SrmPsor 
(Brother) 


RACHAEL BLAICHE ©. ROGG 
(sister) | 


CAROLIN® BELY.E SIMPSOY STUART 
(Sister) 


A. One-fourth life in- 
terest in oar WLI, after 
termination {ov deah or mrior 
sale) of life intorest of 
Cora Horton S. Burg (Art. 3) 


MOTHING, A. One-fourth of OAK HALL, 
after termination (by death 
or rior sale) of life in- 
terest of Cora Horton S. Burg 
and 

One-third of remainder in- 
terest of Prancis Stoddard 
Simpson's one-fourth in- 
terest, after his death, in 
OAK HALL, after death of Cora 
Horton $. Burg. (Art. 3) 


All testator’s interest 
in a $1,000 mortgage on real 
estate in Constantine, Mich. 
in which she lives, and all 
living at the time of my his furniture, victures, 
death, share and share books, etc., therein. (Art. 
alike, per capita and not 4) 

per stirpes.” (Art. 11) 


See rote 4, 


B. In trust, one-fourth in- 
terest for life in residuum 
of estate, survivors of 

the four beneficiaries to 
take all, and upon the death 
of last survivor, trust to 
be distributed “among my j 8. 
nevhews and nieces (child- 
ren of my deceased brothers 
and sisters) who may be 


Cc. In trust, one-fourth in- 
terest for life in residuum 
of estate, survivors of the 
four beneficiaries to take all, 
and upon the death of last sur- 
vivor, trust to be distributed 
Yamong my nephews and nieces 


HORTON SIMPSON 
(Brother) 


A. One-fourth of OAK HALL 

after termination (by death 

or prior sale) of life in- 

terest of Cora Horton Ss. Burg, 
and 

One-third of remainder in- 

terest of Francis 

Stoddard Simpson's one-fourth 

interest, after his death, 

in OAK MALL, after death of 

Cora Horton S$. Burg. (Art. 3) 


B. 160 acres of land in 

Yew Madrid County, Mo., being 
formerly wronerty of testa- 
tor’s grandfather. (Art. 5) 


Cc. In trust, one-fourth in- 
terest for life in residuum 

of estate, survivors of the 
four beneficiaries to take all, 
and upon the death of the last 
survivor, trust to be dis- 
tributed “among my nephews and 
nieces {children of my de- 
ceased brothers and sisters) 
who may be living at the time 


(children of my deceased brothers of my death, share and share 


and sisters) who may be living 
at the time of my death, share 
and share alike, per capita and 
not “er stirpes." (Art. 11) 


See Note 4, 


WOTES : 


alike per capita and not per 
stirves." (Art. 11) 


The six shares of canital steck in Evening Star Newsnaner and money ir Union Trust Comrany of the District of 


Columbia, left to wife, Loutse Kauffmann Simoson, by Art. 
did not nass by virtue of the will. 


The grandchildren of Clara Martha S. Priestley, 
were given medical books, magazines, 


2, were judicially declared to be her vroperty, and 


namely Joserh Biddle Priestley and James Taggart Priestley,II, 
surgical instruments, etc. by Art. 8 of the will. 


Tectator’s jewelry and nersonal effects wore to be distributed by widow “among my nephews vho may survive 


“as widow may dzem fit. (Art. 2) 


$1,000 each was bequeathed to nieces and nerhews a- follows: 


Glenn Simpson, Prank Simmson, Jr., Bessie 


Simaeon Dear, and Clara Alice Simpson, children of the deceaced brother, "dawin PF. Simesen; Robert Simoson 
Stuart, son of sister, Caroline Simnson Stuart; Nugh Johnson, son of deceased sister, virginia Simnsen Jchnson; 
Amelia Rogg “londbury, daughter of sinter, Blanche Simnson Roqg: Edwin Simson Bure, and Dorothy Burg Van Alen, 


children of sinter Cora Sirnson Purg, 


Steddard Simnson (sic) Burg, meaning Stoddard Somers Burd. (Art. 6) 


Alsn $1,000 to be distributed equally among children of deceared nephew 


The siblings, Mary Ann Simncon, Laura Simnsen and Anthony Lemmon Simonson, died shertly after birth with no 
off-srring. 


The only other sister not lixted above, “irginia Amelia Simmson Johnson, died Mov. 


Note 4 above, for bequett to her children, 


20, 1881, with issue. See 


(Brother, died June 19, 
1925) 


NOTHING 


See Note 4, 
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Filed Oct. 13, 1965 
Notice of Appeal 

Notice is hereby given this 13th day of October, 1965, 
that Virginia L. J. Wallace hereby appeals to the United 
: States Court of Appeals for the District of Columbia 
' from the judgment of this Court entered on the 15th day 
| of September, 1965 in favor of Dorothy Burg Van Alen, 
' Stoddard Burg and Robert Simpson Stuart against said 
Virginia L. J. Wallace. 


Truscott, Kuve anp Erisman 


Nicnoras N. Krrrrtz 
Attorney for 
Virginia L. J. Wallace 


Filed Oct. 11, 1965 
Notice of Appeal 
Notice Is Heresy Given that Abbie Simpson, Frank 


| | Simpson, Jr., Elizabeth Simpson Dear, and Alice Simpson 
| | Rafter, four of the Defendants above named, hereby appeal 
i: to the United States Court of Appeals for the District of 


Columbia Circuit from the Conclusions of Law and Judg- 
i ment, dated September 15, 1965, and filed on September 
: 15, 1965, denying the Motion for Summary Judgment filed 
by Abbie M. Simpson, Frank B. Simpson, Jr., Elizabeth 
: Simpson Dear and Alice Simpson Rafter, and also grant- 
! ing the Motion for Summary Judgment filed by Dorothy 

Burg Van Alen, Stoddard Simpson Burg and Robert Simp- 
‘ son Stuart, and which Judgment distributed the net residu- 
' ary Estate to Dorothy Burg Van Alen, Stoddard Simpson 
Burg and Robert Simpson Stuart. 


Dated this 7th day of October, 1965. 


(sgd) Roczer Trsury 
Attorneys for Defendants 
Abbie M. Simpson, Frank Simp- 
son, Jr., Elizabeth Simpson Dear 
and Alice Stimpson Rafter. 
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Filed Oct. 13, 1965 
Notice of Appeal 


Notice Is Heresy Given that Amelia R. Collins, one of 
the Defendants above named, hereby appeals to the United 
States Court of Appeals for the District of Columbia Cir- 
cuit from the Conclusions of Law and Judgment, dated 
September 15, 1965, and filed on September 15, 1965, 
denying the Motion for Summary Judgment filed by Amelia 
R. Collins, and also granting the Motion for Summary 
Judgment filed by Dorothy Burg Van Alen, Stoddard 
Simpson Burg and Robert Simpson Stuart, and which 
Judgment distributed the net residuary Estate to Dorothy 
Burg Van Alen, Stoddard Simpson Burg and Robert 
Simpson Stuart. 


Dated this 13 day of October, 1965. 


Grorce D. WEBSTER 
Attorney for Defendant 


Amelia R. Collins 


BRIEF OF APPELLANTS 
Abbie Simpson, Frank Simpson, Jr., 
Elizabeth Simpson Dear and Alice Simpson Rafter 


United States 
COURT OF APPEALS 


for the District of Columbia Circuit 


No. 19783 


ABBIE SIMPSON, FRANK SIMPSON, JR., 
ELIZABETH SIMPSON DEAR, et al, | 


ve i 


DOROTHY VAN ALEN, ROBERT McCUNE STUART, 
STODDARD BURG, et al, 


| 
No. 19784 
AMELIA R. COLLINS, 
Vv. 


DOROTHY VAN ALEN, ROBERT STUART, 
STODDARD BURG, et al, 


No. 19785 
VIRGINIA WALLACE, 
v. 


DOROTHY VAN ALEN, ROBERT STUART, 
STODDARD BURG, et al, 


Appellant, 


Appellees. 
Consolidated Appeals from The United fee District Court 
for the District of Columbia 
HONORABLE ALEXANDER HOLTZOFE, District Judge 


a nn United States Court of Appeals 
Portland, Oregon 97204 no District of Columbia Circuit 


STEVENS-NESS LAW PUB. CO.. PORTLAND, ORE, 


STATEMENT OF QUESTIONS PRESENTED 


Where a Will leaves a remainder interest (following 
a life estate) to the Testator’s “nephews and nieces, 
(children of my deceased brothers and sisters) who may 
be living at the time of my death”, which children are 
entitled to receive the remainder interest: 


(1) Nephews and nieces A, B, C, D and E, who are 
the only children of the Testator’s deceased brothers and 
sisters (deceased both at the time the Will was drawn, 
as well as at the death of the Testator)? 


(2) Niece F, and nephews G and H, who are the 
only living children of the four enumerated life tenants 
(2 brothers and 2 sisters)? 

(3) Nieces and nephews A, B, C, D, E, F, G, H and 
I, (the last, a child of another sister who survived the 
Testator, but who was not one of the four named life 
tenants) ? 


APERCU 


We do not intend to be overcritical of Judge Holt- 
zoff. Nevertheless, respectfully, he was mistaken in this 
instance. In fairness, we should add that the Court was 
confronted with a number of other matters on the same 
day, His Honor did not have sufficient time to read any 
of the briefs or statements of material facts which had 
been tendered by the various parties, and his decision 
was made from the bench immediately following oral 
arguments of counsel (Tr. 2-78). The entire matter was 
presented within the space of a few hours. 


While we appreciate this is the English system, and 
it does have the advantage of keeping the Court abreast 
with its docket, nevertheless, it does not always lead to 
the sort of decision which might be made if time were 
available for reflection. To illustrate: 


(a) The Court was unaware of the relationships 
of the various parties before taking the Bench (Tr. 
3, 16); 


(b) The interested parties unanimously agreed 
there were three possible constructions of the Will 
of John Crayke Simpson, which would have resulted 
in splits of the estate among 3, 5 or 9 heirs (Tr. 10-12, 
27, 30, 55, 57). The Motions for Summary Judgment, 
which were before the Court asked the Court to divide 
the estate in any one of these three ways. The Court, 
in its oral opinion on September 1, 1965, felt that the 
estate should be split among only two heirs, a posi- 
tion advanced by none of the Attorneys (Tr. 76-8). 
(Of course, we appreciate that a Judge is free to 
make his own independent determination.) How- 
ever, in his Conclusions of Law and Judgment 
signed September 15, 1965, the estate was divided 
three ways. We do not know if this was accidental 
or intentional, but it does reflect a degree of either 
vacillation, uncertainty or precipitation. 


(c) In three of the four Motions for Summary 
Judgment lodged by the various parties, a request 
was made for payment of reasonable Attorneys’ 
fees from the trust assets. However, the District 
Court did not mention this question in his oral 
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opinion from the Bench. Likewise, there was no 
mention of this issue in the Conclusions of Law and 
Judgment prepared by counsel for the prevailing 
parties, and signed by the Court. 


(d) In the initial portion of the oral opinion of 
the Court, the District Judge stated that he felt the 
Testator intended that the corpus of this estate 
should be given to those “Nephews and nieces who 
were children of the four” named life tenants (Tr. 
77). However, in his final summation, Judge Holt- 
zoff stated: 

“Tt seems to the Court that it would violate 
the clear intention of the Testator to limit the 
trust estate to the four brothers and sisters and 
their children, provided that these children were 
alive at the time of the termination of the trust. 
It seems to the Court that the other contentions 
that have been advanced would give a some- 
what tortured construction to this paragraph. 

“Accordingly, the Will will be construed as 
indicated, and counsel may submit proposed 


conclusions of law and a judgment so constru- 
ing the Will.” (Tr. 77-8). 


The four brothers and sisters referred to were the 
four life tenants, since this is the only group of four 
mentioned anywhere. 


The statement quoted above was precisely the posi- 


tion advanced by the undersigned, and we repeatedly 
made the same argument during the oral argument. We 
felt then, and still feel, that it would be a tortured con- 
struction to limit the remainder interest to the children 
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of the life tenants, particularly since the Testator ex- 
pressly directed that the remainder interest should pass 
to the children of “my deceased brothers and sisters”. 


The life tenants were, of course, still alive when the will 
was executed. 


Nevertheless, when the Judgment was signed fifteen 
days later, the Court included only two children (and one 
grandchild) of the “four brothers an dsisters” who were 
the life tenants. 


(e) In his oral opinion September 1, 1965, Judge 
Holtzoff stated that before any of the nieces and 
nephews could be entitled to any portion of the re- 
siduary estate it was necessary that they be “alive at 
the time of the termination of the trust.” (Tr. 77-78). 
The trust terminated at the death of the last life 
tenant (by the terms of Clause 11 of the will) in 
1963. Nevertheless in the judgment signed Septem- 
ber 15, 1965, Judge Holtzoff awarded 1/3 of the 
estate to Stoddard Burg. Stoddard Burg was only 
a grandnephew of the Testator. His father (Edwin 
Burg) died in 1935. Thus while Edwin Burg (a 
nephew of John Crayke Simpson) survived the Testa- 
tor, he did not survive the last life tenant, Caroline 
Stuart. 
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SUBJECT INDEX 


Statement of Questions Presented .... 

Apercu 

Jurisdictional Statement ......... 

Statement of Case ..........ce-ceceesceeceeeeeeeeee eee eeseeneeereeten es 


Statement of Points ................:cccccecceccee cette tees 
The District Court erred in not construing the 
Will of John C. Simpson in accordance with its 
terms, which would have distributed the property 
to his nephews and nieces who were children of 
those brothers and sisters of the Testator who had 
predeceased the Testator. 


Summary of Argument ..............-...1----- 
The intention of the testator controls . 


Language used by the testator must be construed 
with reference to the date of the execution of the 


At the time the will was executed only the chil- 
dren of Edwin Simpson and child of Virginia 
Johnson were children of deceased brothers and 
sisters ... 


It is assumed that words are employed in a man- 
ner consistent with their everyday usage and un- 
derstanding in the absence of some indication to 
the contrary .. ie 


The word deceased refers to one who is presently 
dead in its legal and practical sense . ote 


The presumption that the testator expressed his 
thoughts accurately is enhanced where he was 
assisted by a competent attorney ish 


SUBJECT INDEX (Cont.) 
Page 


Where a word is used more than once, presumably 
it has the same meaning. Here the testator clearly 
defined whom he meant by the phrase children of 
deceased brothers and sisters in the same will, 
and this same interpretation was also made by the 
executor, executrix, the attorneys who drew the 
will and the life tenants themselves. Under this 
interpretation, the phrase “children of my de- 
ceased brothers and sisters” referred to children 
of those brothers and sisters who were dead when 
the will was executed ...... ............ 


The testator did not intend to tran: 
siduum of the estate to the one daughter and two 
sons of two of the four named life tenants - 


To accept the construction which would transfer 
the residuum to one niece, a nephew and one 
grandnephew would be abnormal, would contra- 
dict the language of the will and intent of the 


testator esteeest 


Conclusion 
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JURISDICTIONAL STATEMENT 


The Lower Court had jurisdiction of this action for 
Declaratory Judgment with respect to the interpreta- 
tion of the Will of John Crayke Simpson under the Dis- 
trict of Columbia Code (1961 Edition), §§ 11-305 and 
11-306. The amount involved is in excess of $10,000. 
This Court has jurisdiction under Title 28, § 1291, Unit- 
ed States Code. 


STATEMENT OF THE CASE 


Dr. John Crayke Simpson was one of 12 children (5 
sons, 7 daughters) of Anthony Crayke Simpson (a Colo- 
nel in the Army of the Potomac) and Amelia Horton 
Simpson. On December 17, 1926, he signed the Will, 
which is the subject matter of this action. 


In Clause Eleven, it was provided: 

“I give, devise and bequeath to the American 
Security & Trust Company, of Washington, D.C., 
all of the rest, residue and remainder of my estate 
of whatsoever kind and wheresoever located or sit- 
uated in and upon the following trusts: To divide 
the net income therefrom, after the payment of all 
proper costs and charges of administration of this 
trust, into 4 equal parts, and to pay one of such 
equal parts in quarterly instalments to each of my 
brothers and sisters hereinafter named, during his 
or her lifetime, to-wit: Mrs. Cora Simpson Burg, 
Mrs. Caroline Simpson Stuart, Francis Stoddard 
Simpson, and Horton Simpson. Upon the death of 
each of said brothers and sisters hereinabove named, 
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the proportionate share of said net income thereto- 
fore payable to such deceased brother or sister, shall 
thereafter be divided equally among those surviving 
of the four brothers and sisters in this paragraph 
named, the last surviving of my said brothers and 
sisters to have the whole of said net income during 
his or her life. Upon the death of the last survivor 
of my brothers and sisters in this paragraph named, 
this trust shall terminate, and the aforesaid residu- 
ary estate, together with all income thereafter ac- 
cruing and all increment thereon, shall be distrib- 
uted by my said trustee among my nephews and 
nieces, (children of my deceased brothers and sis- 
ters) who may be living at the time of my death, 
share and share alike, per capita and not per 
stirpes.” (underlining supplied). 


This Will was witnessed by three attorneys (Walter 
Clephane, Gilbert L. Hall, and J. Wilmer Latimer). 
John Crayke Simpson died on June 6, 1928. His family 
status is shown by the following chart: 


BLANCHE 
ROGG 
1865 - 1941 


AMELIA 
WOODBURY 
COLLINS 
1900 - 


CLARA 
PRIESTLY 
1851 - 1956 


CRAYKE MARKS 
PRIESTLY PRIESTLY 
1875 - 1904 1879 - 1914 


HORTON 
SIMPSON 
1867 - 1949 


CAROLINE 
STUART 
1865 ~ 1965 


ROBERT 

McCUNE 

STUART 
1900 - 


ANTFONY CRAYKE SIMPSON 
1827 = 1896 


FRANCES, 
STODDARD opie 
SIMPSON para 
1860 - 1928 
ie) 1871 - 1925 


ELIZABETH 


* To eliminate as many areas of controversy 
as possible, we have, for purposes of this 
chart, used the dates which were used by 
Appellees Stuart-Burg-Van Alen in their 
presentation to the District Court. 


GLENN 
SIMPSON 
1896 - 1958 


ABBIE 
SIMPSON 


(Widow) 


AMELIA HORTON SIMPSON 
1828 - 1915 


VIRGINIA 
JOENSON 
1852 - 1881 


RALPH 
JOENSON 


1881 - 1940 1879 - 1914 


VIRGINIA 
WALLACE 


JOHN 
CRAYKE 


SIMPSON 
1858 - 1928(June 6th) 


IRVIN 
JOHNSON 
1877 - 1919 

(App) 


STODDARD 
BURG 
1881 - 1925 


Es ANTEONY 
Sonn LEMON 
Si SIMPSON 
1862 - 1933 ae 


EDWIN 
BURG 
1877 = 1955 


i 


Soometecn ES 


STODDARD 
BURG 
1926 - 


DIED BEFORE JOHN CRAYKE SIMPSON 


DIED AFTER JOHN CRAYKE SIMPSON 


SURVIVING 
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At the time this Will was executed, the following 
brothers and sisters were deceased: 
Mary Ann Simpson, 
Edwin Simpson, 
Virginia Johnson, 
Anthony Lemon Simpson, and 
Laura Simpson 


Of these, only Edwin Simpson and Virginia Johnson 
had children. 


At the time the Will was drafted, the following were 
the only children of deceased brothers and sisters: 

Glenn Simpson, 

Frank Simpson, 

Clara Alice Simpson Rafter, : 

Elizabeth Simpson Dear, (all children of Edwin 
Simpson), 

Thomas Hugh Johnson (a child of Virginia Simp- 
son Johnson). 


When John Crayke Simpson died on June 6, 1928, 
the identical situation prevailed, except that a brother, 
Francis Stoddard Simpson had predeceased him in Feb- 
ruary, 1928, leaving no children. Thus, the nieces and 
nephews, who were children of deceased brothers and 
sisters of John Crayke Simpson, were still the same five 
mentioned above. 


Only one of John Crayke Simpson’s four brothers 
had children at any time, Edwin Simpson. 


STATEMENT OF POINTS 


The District Court erred in not construing the Will in 
accordance with its terms, which would have awarded 
the property to his nephews and nieces, who were chil- 
dren of those brothers and sisters who had predeceased 
the Testator. In other words, the remainder interest 
should, in our view, have been awarded to Frank Simp- 
ison, Clara Simpson Rafter, Elizabeth Simpson Dear, 
Abbie Simpson (widow and heir of Glenn Simpson, who 
died after the Testator), and Virginia Wallace (child and 
heir of Thomas Hugh Johnson, who also died after the 
Testator). 


The District Court erred, by the same token, in 
awarding the entire remainder interest to a child of Cora 
Burg (Dorothy Van Alen), a grandchild of Cora Burg 
(Stoddard Burg), and the son of Caroline Stuart (Robert 
Stuart). Specifically, the court erred in granting the 
Motion for Summary Judgment filed by Robert Stuart, 
Stoddard Burg and Dorothy Van Alen, and in denying 
the Motions for Summary Judgment filed by Frank 
Simpson, Abbie Simpson, Alice Simpson Rafter, Eliza- 
beth Simpson Dear, and Virginia Wallace. 


SUMMARY OF ARGUMENT 


In construing the language of Clause Eleven (the 
critical clause of this Will), which left the remainder 
interest to his “nephews and nieces, (children of my 
deceased brothers and sisters) who may be living at the 
time of my death,” the property should for the following 
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reasons be awarded to those nieces and nephews of the 
Testator whose parents (who were, of course, brothers 
and sisters of the Testator) had predeceased the Testator: 


(a) The intention of the Testator controls; 


(b) Language used by the Testator must, under nor- 
mal circumstances, be construed with reference to the 
date of the execution of the Will; 


(c) At the time the Will was executed, and also 
when the Testator died, the children of Edwin Simpson 
and child of Virginia Johnson were the only children of 
deceased brothers and sisters; 

(d) It is assumed that words are employed in a man- 


ner consistent with their everyday usage and understand- 
ing in the absence of some indication to the contrary; 


(e) The word “deceased” refers to one presently 
dead in its legal and practical sense; 


(£) The presumption that the Testator expressed his 
thoughts accurately is enhanced where he was assisted 
by competent attorneys; 


(g) Where a word is used more than once, presum- 
ably it has the same meaning. Here, the Testator clearly 
defined whom he meant by the phrase, “children of de- 
ceased brothers and sisters” in the same Will, and this 
same interpretation was also made by the Executor, 
Executrix, and the Attorneys who drew the Will. 


(h) The Testator did not intend to transfer the re- 
siduum of the estate to one daughter, one son and one 
grandson of two of four of the life tenants, as the District 
Court ruled. All four of these life tenants were brothers and 
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sisters of the Testator, and all were still living when the 
Will was drafted, and three of the four were still living at 
the time the Testator died in 1928. To limit the bequest to 
this niece, nephew, and grandnephew, additional language 
would have to be inserted. Words are never supplied ex- 
cept in the clearest of cases. Such construction would be 
tortuous, would contradict the language of the will and the 
clear intent of the testator, and would accomplish a bizarre 
and unjust distribution. Further, under this construction, 
only one niece could qualify, while the Will uses the word 
“nieces.” In addition, neither of these two brothers (who 
were the only male life tenants) had children at any 
time. The only brother of John Crayke Simpson who 
had children at any time was Edwin Simpson. The critical 
clause of the will leaves the property to “children of my 
deceased brothers and sisters.” (underlining supplied). 
Edwin Simpson could not have been one of the named 
life tenants because he had died shortly before John 
Crayke Simpson executed this will. 


ARGUMENT 
Intention of the Testator Controls 


I 
We respectfully submit the only proper construction 
is one which conforms with the exact language used by 
the testator. 


It is, of course, fundamental that the intention of the 
Testator, expressed in his will, prevails if consistent with 
the rules of the law and public policy.’ 


1 Baker v. National Savings & Trust Company, 86 U.S. App. 
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II 


Language Used by the Testator Must Be Construed With 
Reference to the Date of the Execution of the Will 


It is equally well settled that language used must be 
construed as of the date of the execution of the will in 
light of the then surrounding circumstances.* Represen- 
tative of such expressions are the following: 

(a) “When a gift is made to a person not 
named, but described by his relation to someone 
designated, it is presumed that the Testator re- 
ferred to the individual, if there was one, who an- 
swered the description when the will was made; 
and therefore no one else could take by reason of 
answering the description afterwards.” Rood on 
Wills, p. 409. 


(b) “A gift to a person by name or description 


is construed to refer to the one bearing that name 
or answering the description at the date of the Will. 
If there be no such person at the date of the Will, 
the gift is to the person answering the description 
at the death of the Testator.” Beach, A Manual of 
Law of Wills, p. 148. 


D.C. 161, 181 F.2d 273; Evans v. Ockershausen, 69 U.S. App. D.C. 
285, 100 F.2d 695; Costello v. Costello, 80 U.S. App. D.C. 75, 149 
F.2d 379; Pyne v. Pyne, 81 U.S. App. D.C. 11, 154 F.2d 297; Sulli- 
van v. Bond, 86 U.S. App. D.C. 161; Stone v. Stokes, 82 U.S. App. 
D.C. 299, 163 F.2d 704; Shoemaker v. American Security & Trust 
Company, 82 U.S. App. D.C. 270, 163 F.2d 585; Brinker v. Hum- 
phries, 90 U.S. App. D.C. 180, 194 F.2d 350; Hall v. Killingsworth, 
102 U.S. App. D.C. 307, 253 F.2d 43; Dean v. Tusculum College, 
90 U.S. App. D.C. 304, 195 F.2d 796. 

2 McAleer v. Schneider, 2 App. D.C. 461; Lydick v. Tate, 380 
Ill. 616, 40 N.E.2d 583, 145 A.L.R. 1216; King v. Mitchell, 8 Pet. 
(U.S.) 326, 8 L. Ed. 962; Rogers v. English, 130 Conn. 332, 33 
A.2d 540, 147 A.L.R. 8, 12; Diocese of East Carolina v. Diocese of 
North Carolina, 102 N.C. 442, 9 S.E. 310, Edward’s Estate, 227 
Pa. 299, 76 A. 28, 95 C.J.S. p. 750, 57 Am. Jur. p. 744. Encyclo- 
pedic Digest (Ontario) Vol. 22 (2d Ed.) p. 139. 
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(c) “It is presumed that the testator understood 
the material facts when he made his will. Effect 
must then be given to his intention, if it does not 
violate some rule of law which exists for the pur- 
pose of limiting the power of a testator to dispose 
of his property as he wishes * * * This intention 
js the intention which exists at the time that the 
will is made. Testator’s intention is said to be the 
law of the case.” (Underlining supplied). 4 Page on 
Wills (Rev. Ed. 1961) p. 38. 


“A will takes effect at the death of the testator, 
not before and not after. However, the intention of 
the testator, which is the controlling factor in con- 
struing a will, is the intention which he has when he 
executes the will; and the surrounding circumstances 
which must be taken into consideration in determ- 
ining what the words of the will mean, and how 
they are to be applied are the circumstances which 
exist at the time of the execution of the will and 
which are known to testator.” 4 Page on Wills (Rev. 
Ed. 1961) p. 160. 


(d) “Descriptions of persons in a will must be 
construed as referring to the descriptions of those 
persons at the date of the will, unless the words of 
the will clearly show that the person in question is 
to be ascertained at some future time.” The Law 
Relating to Wills, W. J. Williams (2nd Ed. 1961), 
pp. 383-4. 


(e) “The sole purpose of the construction of 
wills is to ascertain and give effect to the intention 
of the testator. This is the cardinal rule for the 
construction of wills * * *. For the purpose of as- 
certaining the intention of the testator, his will 
speaks from the date of its execution.” The Law of 
Wills, Thompson (3rd Ed. 1947), pp. 326, 328. 
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Similar principles are applicable to conflicts of law.° 


Ill 


At the Time the Will Was Executed Only the Children 
Of Edwin Simpson and Child of Virginia Johnson 
Were Children of Deceased Brothers and Sisters 


At the time the Will was executed, only the children 
of Edwin Simpson and child of Virginia Johnson could 
be described as children of my “deceased brothers and 
sisters.” 


Even aside from these basic tenets, as a matter of 
common sense, one would not speak of one’s brothers 
and sisters as “deceased” in a Will, or any place else, 
if they were still alive! 


IV 
It Is Assumed That Words Are Used in Their Usual Sense 


It is ordinarily assumed that words are used in their 
normal sense;* that the Testator meant what he said;° 


34 Page on Wills (1961) 166; 57 Am. Jur. 660; 95 C.J.S. p. 
718, 722. 

4Ellery v. Washington Loans & Trust Company, 72 US. 
App. D.C. 293, 113 F.2d 525; Evans v. Ockershausen, Supra. 
Orendorf v. Fayette Farms, C.C.A. Ohio, 112 F.2d 149; Heller 
v. National Bank of West Virginia at Wheeling, D.C., W. Va. 
33 FS. 250 (The Court, interpreting a Will, endeavors to arrive 
at a Testator’s intention, but where a Will is executed by a liter- 
ate person, and especially where it is prepared by a competent 
Attorney, there is a general presumption that the Testator intend- 
ed what the Will says.); Doe v. Watson, 49 U.S. 263; Phelps v. 
Harris, 101 U.S. 370. Jackson v. Vanderspriegle’s Executors, 2 
U.S. 142 (Unless inconsistent with the manifest intention of the 
Testator, words are always given their ordinary and common 
meaning in interpreting Wills.); 95 C.J.S. p. 791, 900; 22 Canadian 
Encyclopedic Digest (Ontario) (2d Ed.) 

5 Heller v. National Bank of West Virginia, D.C. W.Va., 33 
FS. 250, 95 C.J.S., p. 900. 
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that the Testator is familiar with the ordinary meanings 
of words;* and the burden of proof is on those who 
contend that words used in a Will have some unusual or 
bizarre meaning.”? As expressed by Lord Chief Justice 
Ellensborough: 
“This is a question for a grammarian rather than 
a lawyer, or which a schoolmaster might decide as 
well as a judge.” (Finney ex dem v. Collings, 4 
Maule & S. 58.) 


Justice Holmes felt that the only standard which 
could be safely invoked in the construction of Wills is 
that: 


“ %& & of a normal speaker of English, using 
them (the words in question) in the circumstances 
in which they were used.” (12 Harv. L.R. 417.) 


Vv 


The Word Deceased Refers to One Who Is Presently Dead 
in its Legal and Practical Sense 


The universal definition of “deceased” is one pres- 


SSS 
136-7; Compendium of the Laws of Mexico (Revised Edition) 
203; 39 Halsbury’s Laws of England (3rd Ed., 1962) 985; Beach, 
A Manual of the Law of Wills, 513; Jarman on Wills (8 Ed.) 
p. 2070; Kale’s Future Interests (2d Ed.) p. 122; Rood on Wills 
(2d Ed.) p. 362; Schouler on Wills and Administrations, p. 232; 
4 Page on Wills (Bowe) 153; Jaureguy and Love, Oregon Probate 
Law, p. 422; Thompson on Wills (3rd Ed.) 360; Williams, The 
Law Relating to Wills (2d Ed., 1961) 362. 

6 Evans v. Ockershausen, Supra; Ellery V. Washington Loan 
& Trust Company, Supra; Pyne v. Pyne, 81 U.S. App. D.C. 11, 
154 F.2d 297; 4 Page on Wills, (Bowe Ed.), p. 134; Thompson, 
Law of Wills (3d Ed.) 332. 

7 Heller v. National Bank of West Virginia, Supra; 57 Am. Jur. 
747: 4 Page on Wills (Rev. Ed., 1961), 134; Thompson, The Law 
of Wills (3d Ed.), 332; Williams, The Law Relating to Wills 
(2d Ed., 1961), 362. 
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ently dead, not someone who will die in the future.® 
Courts are, and have been guided, on innumerable oc- 
casions, by dictionary definitions of words which appear 
in a Will.® If a peculiar intent cannot be discerned from 
the language of the Will, then, presumably, the Testator 
intended the result which the law attaches to the lan- 
guage which was employed.'® If this word were to be 
regarded as a technical term, then such word would 
receive its accepted technical definition,'' and, in this 
instance, the result would be precisely the same. 


8 In re Hilliard’s Will, 299 N.Y.S. 788, 811, 164 Misc. 677; In 
re Saeur’s Will, 226 Wis. 270, 276 N.W. 293, 295 (Words and 
Phrases; Thesaurus, Dictionary of the English Language; Web- 
ster’s New Twentieth Century Dictionary, Unabridged, 2d Ed.; 
Funk & Wagnalls’ Standard Dictionary, International Edition; 
Webster's New International Dictionary, Second Edition; Britan- 
nica World Language Edition Dictionary.) 

9 Williams, The Law Relating to Wills (2d Ed., 1961) 364. 

10 Pyne v. Pyne, 81 U.S. App. D.C. 11, 154 F.2d 297. 

11 Atkinson, Handbook of the Law of Wills (2d Ed., 1953) 811; 
3 Woerner, The American Law of Administration, p. 1370; 22 
Canadian Encyclopedic Digest (2d Ed.), 138; Thompson, The Law 
of Wills (3d Ed.), 353; Williams, The Law Relating to Wills (2d 
Ed., 1961) 362; Ross, Probate Law and Practice, 75; Beach, A Man- 
ual of the Law of Wills 516; Rood on Wills, 370; Jarman on Wills 
(8 Ed.) 2070; 4 Page on Wills (Rev. Ed., 1961), 10. 

(NOTE: Some writers draw a distinction between interpretation 
and construction, asserting that interpretation is the process of 
ascertaining the subjective meaning or actual intention of the 
Testator from the words of the Will, whereas construction is a 
process resorted to only when attempts at interpretation fail. The 
Restatement of Property ignores any distinction between interpreta- 
tion and construction, and the briefs which have been written so 
far seem to ignore this distinction, and, for all practical purposes, 
it seems to be unimportant for the purposes of this case; we will, 
therefore, use the phraseology employed by the other Attorneys.) 
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VI 


The Presumption That the Testator Expressed His Thoughts 
Accurately Is Enhanced Where He Was Assisted 
by a Competent Attorney 


The presumption that the Testator meant what he 
said, is enhanced when the Will was drafted, or the 
Testator was assisted, by attorneys of technical compe- 
tence.'? In this instance, not only was the Will drafted 
by an attorney, it was also witnessed by three at- 
torneys at the “request” of John Crayke Simpson. 
Where a Will is plainly expressed, as this one is, it should 
not be disturbed by evidence aliunde.'® A will has been 
frequently described as its own dictionary of meaning.'* 
A Testator may be capricious, and yet his intent must 
control if Wills are to preserve this essential integrity.'* 
Such intention, in the view of the Supreme Court, 
“should control any arbitrary rule, however ancient may 
be its origin.” (Shriver’s Lessee vs. Lynn, 43 U.S. 43, 56.) 


12 See Words and Phrases. 

13 Heller v. National Bank of West Virginia, Supra; Buchwald 
v. Buchwald, 175 Md., 103, 199 A 795; 4 Page on Wills (Rev. Ed. 
1961) 10; Thompson, The Law Relating to Wills (3d Ed.), p. 355; 
1 Jaureguy and Love, Oregon Probate Law, p. 449. (It is, never- 
theless, a safe guess that, when a technical draftsman prepares a 
Will, the likelihood that the Testator’s wishes will be carried out 
is infinitely greater than when the Testator prepares his own will); 
57 Am. Jur. 748; 95 C.J.S. 797, 900. 

14 Schouler, Law of Wills, § 467; Beach, a Manual of the Law 
of Wills, 536; 1 Redfield on Wills, 430. 

13 Stone v. Stokes, 82 U.S. App. D.C. 299, 163 F.2d 704; Green- 
wood V. Page, 78 U.S. App. 166, 138 F.2d 921; Burwell v. Caywood, 
2 How. (U‘S.) 560, 11 L. Ed. 378; Grace v. Thompson, 169 Md. 653, 
182 A. 573, 103 A.L.R. 589; Borland, The Law of Wills, 303; 
Halsbury’s Laws of England, 3rd Ed. (1962) Vol. 39, p. 976; Ca- 
nadian Encyclopedic Digest (Ontario), Vol. 22 (2d Ed.) 136. 
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Such intent is to be gathered from the entire instru- 
ment.'® It is the intent which is expressed in the will 
which governs.'? Surmise or conjecture are not permis- 
sible.'® 


Vil 


Where a Word Is Used More Than Once, Presumably It Has 
Same Meaning. Here the Testator Clearly Defined Whom 
He Meant by the Phrase Children of Deceased Brothers 
and Sisters In the Same Will, and This Same Interpretation 
Was Also Made by The Executor, Executrix, The Attorneys 
Who Drew the Will and the Life Tenants Themselves. 
Under This Interpretation, the Phrase “Children of My 
Deceased Brothers and Sisters” Referred to Children of 
Those Brothers and Sisters Who Were Dead When 
the Will Was Executed 


It is an axiomatic principle that where a word ap- 
pears more than once, presumably it has the same mean- 


16 Rood on Wills (2d Ed.) 353; 95 C.J.S., p. 737. 

17 Hall v. Killingsworth, 102 U.S. App. D.C. 307, 253 F.2d 43; 
Brinker v. Humphries, 90 U.S. App. D.C. 180, 190 F.2d 350; Sum- 
merlin v. Washington Loan & Trust Company, 88 U.S. App. D.C. 
110, 186 F.2d 535; Pace v. Bradley, 84 U.S. App. D.C. 212, 171 
F.2d 350; Stone v. Stokes, 82 U.S. App. D.C. 299, 163 F.2d 704; 
Board of Directors of City Trust v. Maloney, 78 U.S. App. D.C. 37, 
141 F.2d 275, C.D. 323 U.S. 714; Dalton v. White, 76 U.S. App. 
D.C. 93, 129 F.2d 55; Young v. Munsey Trust Company, 72 App. 
D.C. 73, 111 F.2d 514; Scott v. Powell, 86 U.S. App. D.C. 277, 182 
F.2d 75; Ellery v. Washington Loan & Trust Company, 72 App. 
D.C. 293, 113 F.2d 525; Evans v. Ockershausen, Supra; Daily’s 
Lessee v. James, 21 U.S. 294; Thompson, The Law of Wills (3d Ed.) 
332; Beach, Manual of the Law of Wills, 517. 

18 Baker v. National Savings & Trust Company, 86 U.S. App. 
D.C. 161, 181 F.2d 273; Pace v. Bradley, 84 U.S. App. D.C. 212, 
171 F.2d 350; Borland, The Law of Wills, 311; 4 Page on Wills 
(Bowe), 120; Rood on Wills (2d Ed.) 364; 95 C.J.S. 765 and 757; 
Thompson, The Law of Wills, (3d Ed.) 330; 3 Woerner (3d Ed.), 
The American Law of Administration, 1368; Jaureguy and Love, 
Oregon Probate Law and Practice, 419. 
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ing.'® Essentially the same language appears in other 
parts of the same will. In Clause Six, John Crayke 
Simpson left: 

“To my nephews and nieces here named the sum 
of $1000.00 each, to-wit: Glenn Simpson, Frank 
Simpson, Jr., Bessie Simpson Dear, and Clara Alice 
Simpson, children of my deceased brother, Edwin F. 
Simpson; Robert Simpson Stuart, son of my sister, 
Caroline Simpson Stuart; Hugh Johnson, son of my 
deceased sister, Virginia Simpson Johnson; Amelia 
Rogg Woodbury, daughter of my sister, Blanche 
Simpson Rogg; Edwin Simpson Burg and Dorothy 
Burg Van Alen, children of my sister, Cora Simpson 
Burg.” 


Only three nephews and two nieces are described as 
“children of my deceased brothers and sisters,” the ident- 
ical language of Clause Eleven. John Crayke Simpson 
attempted to leave nothing to chance by defining in the 
same will precisely the individuals intended to be benefited 
by the residuary clause of Eleven. 


A construction is favored which harmonizes with the 
balance of the will.?° 


Similarly, the interpretation of the Executrix or Exec- 


19 1 Redfield on Wills, 430; Beach, A Manual of the Law of 
Wills, 536. 

20 Hall y. Killingsworth, 102 U.S. App. D.C. 307, 253 F.2d 43; 
Caine v. Payne, 86 U.S. App. D.C. 404, 182 F.2d 246; Abbott v. 
Essex Company, 18 How (U‘S.) 202, 15 L.Ed. 352; Borland, The 
Law of Wills, 310; Halsbury’s Laws of England, 3rd Ed., Vol. 39, 
p. 991; 4 Page on Wills (Bowe), 141; 1 Jarman, Wills, § 842; 
Schouler, Common Law of Wills and Administration, § 471; Rood 
on Wills, 371; Beach, A Manual of the Law of Wills, 514; Williams, 
The Law Relating to Wills (2d Ed., 1961), 384; Canadian Ency- 
clopedic Digest, Vol. 22, 2d Ed., p. 138; 57 Am. Jur., 750. 


15 


utor is entitled to some weight in the construction?’ of the 
language of a will.2* In the Petition for the probate of 
this identical will, filed by Louise Simpson (widow of 
John Crayke Simpson), it was stated (page 4, No. 
37621) that T. Hugh Johnson was “the only child of a 
deceased sister, Virginia S. Johnson” and that Glenn 
Simpson, Frank Simpson, Elizabeth Simpson Dear and 
Alice Simpson Rafter were “children of a deceased 
brother, Edwin F. Simpson.” The other heirs listed, Clara 
Priestley, Cora Burg, Blanche Rogg, Caroline Stuart and 
Horton Simpson were described simply as either sisters 
or a brother. 


By the same token, following the death of Louise 
Simpson, Horton Simpson, one of the life tenants, peti- 
tioned for Letters of Administration (dbncta) and listed 


the same individuals with the same designation and 
stated (page 2): 
“Said decedent’s only heirs at law and next of 
kin are the persons whose names and addresses are 
here stated:”. 


This was the identical language used by Louise Simp- 
son earlier in describing them. The same attorneys who 
drafted the will and served as witnesses for John Crayke 
Simpson, also probated the will. There was no doubt in 
their minds, if their language is to be accepted, that the 
only children of deceased brothers and sisters (the lan- 


21 Bough v. King, D.V.I. 167 F.S. 191; 4 Page on Wills (Rev. 
Ed.) 81; Schouler on Wills and Administrations, § 478; Jarman 
on Wills (8th Ed.) 2069; Beach, A Manual of the Law of Wills, 
517; 95 C.J.S., 866. 

224 Page on Wills (Bowe), 9, (Rev. Ed.); Thompson, The 
Law of Wills, 3rd Ed., 320. 
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guage of Clause Eleven) were the four children of Ed- 
win Simpson and the son of Virginia Johnson. 


The practical construction placed on the will by the 
parties interested has been traditionally regarded as a 
circumstance in favor of a similar construction by the 
Court, although not conclusive.* 


Vill 


The Testator Did not Intend to Transfer the Residuum of 
the Estate to the One Daughter and Two Sons of Two 
of the Four Named Life Tenants 


In this paragraph, where the draftsman intended to 
restrict the gift to the four life tenants named, he did so 
punctiliously and explicitly. For example, we invite the 
Court’s attention to the following underlined portions 
of this paragraph: 

“I give, devise and bequeath to the American 
Security & Trust Company, of Washington, D. C., 
all of the rest, residue and remainder of my estate 
of whatsoever kind and wheresoever located or situ- 
ated in and upon the following trusts: To divide the 
net income therefrom, after the payment of all 
proper costs and charges of administration of this 
trust, into 4 equal parts, and to pay one of such 
equal parts in quarterly instalments to each of my 
brothers and sisters hereinafter named, during his or 
her lifetime, to-wit: Mrs. Cora Simpson Burg, Mrs. 
Caroline Simpson Stuart, Francis Stoddard Simp- 
son, and Horton Simpson. Upon the death of each of 
said brothers and sisters hereinabove named, the 
proportionate share of said net income theretofore 
payable to such deceased brother or sister, shall 


23 4 Page on Wills (Bowe), 170. 
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thereafter be divided equally among those surviving 
of the four brothers and sister in this paragraph 
named, the last surviving of my said brothers and 
Sisters to have the whole of said net income during 
his or her life. Upon the death of the last survivor 
of my brothers and sisters in this paragraph named, 
this trust shall terminate, and the aforesaid residu- 
ary estate, together with all income thereafter ac- 
cruing and all increment thereon, shall be distrib- 
uted by my said trustee among my nephews and 
nieces, (children of my deceased brothers and sis- 
ters) who may be living at the time of my death, 
share and share alike, per capita and not per 
irpes.” 

On 11 other occasions in the same paragraph, where 
he wished to give the property to the four life tenants, 
he did so in no uncertain terms. To limit the residuary 
clause to the children of the four life tenants (although 
there was only one daughter between the four of them, 
plus two sons) means that it will be necessary to con- 
coct and insert additional phraseology in this section of 
the paragraph, which was not inserted by the draftsman. 
For example, it would be necessary to add to the lan- 
guage, “children of my deceased brothers and sisters”, 
a phrase such as: “in this paragraph named”, or perhaps 
slip in “such” or “said” just ahead of this phrase. If the 
draftsman had wished to do this, he could have done so 
with little difficulty. But, pointedly, he did not. 


It will also be necessary to theorize (under the con- 
struction accepted by Judge Holtzoff) that when the 
Testator used the words “nephews and nieces” in this 
Clause, that he actually meant “niece”, since concededly 
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there was only one daughter between the four named life 
tenants. It will also be necessary (under this construc- 


tion) to assign to the Testator an incredible naivete’ 
when he used the words “children of my deceased broth- 


ers” in this same clause. Neither of the two brothers who 
were named as life tenants (Francis or Horton) had 
children at any time! When the will was drafted, the 
youngest, Horton, was 59. The only brother of John 
Crayke Simpson who had children at any time was Ed- 
win Simpson. Edwin and Virginia could not be listed as 
life tenants because they had both predeceased the Testa- 
tor. 


Words are never supplied, except in the clearest of 
cases, and the burden of proof is on those who assert 
that the language does not mean what it says.** Tradi- 
tionally, the insertion, modification or addition of lan- 


guage not otherwise contained in a will is done only 
with great circumspection, and only if it is certain that 
the Testator has not expressed himself correctly.2* As 
stated: 


“There is no rule of construction ‘of more uni- 
versal application, both here and in England, than 
that the plain and unambiguous words of the will 
must prevail, and are not to be controlled or quali- 
fied by any conjectural or doubtful constructions, 


24 Dorrance V. Dorrance, C.C.A. 3, 238 Fed. 524; Ann. Cas. 
1918 B. 520; Re Kelly, 177 Minn. 311, 225 N.W. 1272; Annotation 
67 ALR. 1272; Ann. Cas. 1915 B 15; 4 Page on Wills, 170; 1 
Jaureguy and Love, Oregon Probate Law and Practice, 453; How- 
ell v. Deady, D. Or. 48 FS. 123; 57 Am. Jur., 725; 95 C.J.S., 888. 

25 Beach, A Manual on the Law of Wills 525; Kale’s Estates 
and Future Interests, 2d Ed., p. 150; 3 Woerner, The American 
Law of Administration, 3d Ed. p. 1380; 95 C.J.S. p. 812; 22 Cana- 
dian Encyclopedic Digest (2d Ed.) 137. 
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growing out of the situation, circumstances, or con- 
dition, either of the Testator, his property, or fam- 
ily,’ (1 Redfield on Wills, 430).” Beach, A Manual 
of the Law of Wills, p. 536. 


Weight should be attached to each word used, or 
purposefully omitted, by the Testator.*® The fact that 
when the Testator desires to produce a particular result, 
he can do so without difficulty, gives rise to a presump- 
tion that where he uses other words which are doubtful, 
he does not wish to produce the same result.?” 


10.4 


To Accept the Construction Which Would Transfer the 
Entire Residuum to One Niece, a Nephew and One 
Grandnephew Would Be Abnormal, Would Con- 
tradict the Language of the Will and Intent 
of the Testator 


The construction of the District Court which award- 
ed the entire interest to Robert Stuart, Dorothy Van 
Alen and Stoddard Burg (a nephew, niece and great 
nephew of John Crayke Simpson), to the exclusion of 


26 Hall v. Killingsworth, 102 U.S. App. D.C. 307, 253 F.2d 43; 
Evans v. Ockershausen, 69 U.S. App. D.C. 100 F.2d 695, cert. den. 
306 U.S. 633; Baker v. National Savings & Trust Company, 86 U.S. 
App. D.C. 161, 181 F.2d 273; King v. Mitchell, 33 US. 326; 3 
Woerner, The American Law of Administration, 1380; Williams, 
The Law Relating to Wills (2d Ed., 1961), 375; Kale’s Estates and 
Future Interests (2d Ed.) 150; Beach, A Manual of the Law of 
Wills 525; Jarman on Wills (8th Ed.) 2071; 4 Page on Wills 
(Bowe Ed.) 154. 

27 Evans v. Ockershausen, Supra; Ellery v. Washington Loan 
& Trust Company, 72 U.S. App. D.C. 293, 113 F.2d 525; Lucas v. 
Brooks, 85 U.S. 436; Williams, The Law Relating to Wills (2d 
Ed., 1961) 365; Ross, Probate Law and Practice, 78; Rood on 
Wills (2d Ed.) 360; Jarman on Wills (8th Ed.) 2070; Borland, 
The Law of Wills 308; Halsbury’s Law of England (3d Ed.) 990; 
57 Am. Jur. 723; 95 C.J.S. 787. 


20 


everyone else, would overturn a host of other well-set- 
tled rules. For example: 


(a) Any after-born children of Cora Burg, Car- 
oline Stuart, Stoddard Simpson, or Horton Simp- 
son (the life tenants) would be excluded, since the 
will limited bequests to those nephews and nieces 
“living at the time of my death”. The law, of course, 
never presumes that a man or woman is incapable 
of having children, irrespective of his or her age.?® 
Presumably offspring of the same parents are re- 
garded as of equal importance in the absence of 
some indication to the contrary.2® However, had 
Horton Simpson, for example, had a child after John 
Crayke Simpson died, such child, under the language 
of the will, could not participate in the trust. This 
same unnatural and abnormal exclusion would not be 
true if the language used by John Crayke Simpson 
were viewed in its normal time sequence, i.e., at the 
time of its execution. If limited, as the language 
states, to “children of my deceased brothers and sis- 


28 Reeves v. American Security & Trust Company, 72 US. 
App. D.C. 403, 115 F.2d 145, C.D. 311 U.S. 710; 95 C.J.S. 901; 
Williams, The Law Relating to Wills (2d Ed., 1961) 371; Hol- 
comb V. Wright, 5 App. D.C. 76; Moffit v. Varden’s Heirs, Fed. Cas. 
No. 9,689, 5 Cranch CC 658, CC, D.C.; American Security & Trust 
Company V. Sullivan, 72 F.S. 925, D.C. D.C.; Vogt v. Vogt, 26 
App. D.C. 46, App. Dis. 203 U.S. 581; Doe ex dem Poor v. Con- 
sidine, 73 U.S. 458; Myers v. Adler, 6 Mackey 515, 17 D.C. 515; 
Farmer’s Bank of Alexandria v. Hooft, Fed. Cas. No. 4,659, 4 
Cranch CC 323, CC D.C.; Cropley v. Cooper, 86 U.S. 167; Brene- 
man V. Herdman, 35 U.S. App. D.C. 27, C.C. D.C.; Williams, The 
Law Relating to Wills (2d Ed., 1961) 577; Schouler on Wills (6th 
Ed.) § 1260; Ross, Probate Law and Practice, 91; Rood on Wills, 
567; Remsen, The Preparation of Wills and Trusts, 2d Ed. 191; 
96 C.J.S. 61. 

29 Williams, The Law Relating to Wills, 2d Ed., 1961, p. 456: 
39 Halsbury’s Laws of England, 3d Ed., 1962, p. 1034. 
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ters” (and as we submit the Court should have held), 
then no other children could be born since these 
brothers and sisters were already dead. All offspring 
of the same parents would necessarily be treated in 
the same fashion. 


(b) It will also be noted that one of the children 
of Cora Burg, Dr. Stoddard Burg (not to be con- 
fused with his nephew Stoddard Burg, the son of 
Edwin Burg) died in 1925, one year before this will 
was executed, leaving three children. These three 
children would, of course, be excluded under any 
construction since they are only grandnieces or a 
grandnephew. Under the construction of the Dis- 
trict Judge, Dorothy Van Alen would receive 
1/3 of the estate; her nephew Stoddard Burg would 


receive 1/3; but her other two nieces and one neph- 
ew would receive nothing whatsoever. Does it seem 
likely that the Testator would have wished to 
shower his favors in this indiscriminate and bizarre 
manner? 


On the other hand, if the language is applied in 
its normal fashion and limited as the Testator stated 
to the children of “my deceased brothers and sis- 
ters”, this haphazard result would not follow. It will 
be noted that at the death of John Crayke Simpson, 
all the children of Edwin Frank Simpson were 
still alive. In the case of the other deceased brothers 
and sisters of John Crayke Simpson, none of them 
left offspring with the exception of Virginia John- 
son, who had three sons, two of whom had prede- 
ceased the Testator, leaving no offspring of their 
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own. Thus, under this, the normal use of the terms, 
all on the same level (with relation to John Crayke 
Simpson) would be treated exactly alike. Equal 
treatment among those of equal consanguinity is 
presumed in the absence of an indication to the 
contrary.2° The fact that John Crayke Simpson 
would have preferred to conform to the norm is 
seen in his express direction that the residuum be 
distributed “share and share alike, per capita and 
not per stripes.” 


(c) Such construction would also mean that two 
of the three children of Cora Burg and the child of 
Caroline Stuart would directly and indirectly re- 
ceive double portions, a result again which the law 
disfavors.2' Since their parents were recipients of 
income from the trust estate during their lives, it 
would normally follow that such children would re- 
ceive a portion of whatever might be left to them by 
their parents at their death, and also during the 
lifetime of their parents they were relieved of the 
responsibility of providing for the financial welfare 
of their parents (to the extent of the lifetime in- 
come). The children of Edwin and Virginia did not 
have this advantage. Caroline Stuart, for example, 
received all or part of the annual income from the 
estate for 35 years. 


In conformance with the terms of the Will, the 
residuary estate, of necessity, must descend to his nieces 
and nephews who were children of his brothers and sis- 

30 Thompson, The Law of Wills, 3d Ed., p. 339; 4 Page on 


Wills, Rev. Ed., p. 90; 57 Am. Jur. 716; 95 C.J.S. 843. 
31 See Footnote 30, Supra. 
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ters who were “deceased” at the time of the execution 
of the will, or, in this case, Clara Alice Rafter, Elizabeth 
Dear, Frank Simpson, Abbie Simpson (as the widow of 
Glenn Simpson) and Virginia Wallace. To limit it to 
the child of Caroline and two of three children of 
Cora, as contended, makes utter shambles of the 
language of the will. The will states to my “nephews 
and nieces, (children of my deceased brothers and sis- 
ters)”. Neither Francis Stoddard Simpson nor Horton 
Simpson, the only two brothers who were listed as life 
tenants, had any children at any time. In fact, the only 
brother of John Crayke Simpson to have children was 
Edwin Simpson. Furthermore, if limited to the offspring 
of the four enumerated life tenants, then John Crayke 
Simpson had only one niece in this category. On the 
other hand, if the words are used with their normal 
grammatical construction, as referring to his nieces and 
nephews who were children of brothers and sisters who 
predeceased the Testator, then John Crayke Simpson 
had two nieces and three nephews in this category. In 
short, the singulars and plurals match perfectly if the 
residuary estate is limited to the offspring of deceased 
brothers and sisters, but cannot match if limited to off- 
spring of the four enumerated life tenants. It is pre- 
sumed that the Testator meant what he said, and did not 
use incorrect language to express his intentions.** 


Justice Story felt any attempt to classify the cases, 
much less to harmonize them, was full of the “most per- 


32 Union Trust Company Vv. Madigan, 183 Park 158, 35 S.W.2d 
349; Leighton v. Leighton, 193 Iowa 1299, 188 N.W. 922; Gilliam 
v. Chancellor, 43 Miss. 437, 5 Am. Rep. 498; Davenport v. Collins, 
161 S.C. 385, 159 SE. 787. 
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ilous labor”,2° because, as frequently expressed, “no will 
has a brother’.2* Where, however, as in the case at bar, 
the Testator has clearly expressed his intention, and par- 
ticularly since the language can only make sense if in- 
terpreted in keeping with its normal usage, and especially 
where this was the interpretation of the Executor, Execu- 
trix, the Attorneys who drew the will, and the interested 
parties, then, as stated: “There is an end to the matter.” 
(Pyne v. Pyne, 81 U.S. App. D.C. 11, 14, 154 F.2d 297, 
300.) 


This will was signed by a literate, highly trained 
physician; it was drafted and witnessed by three respect- 
ed attorneys. How can we presume that he did not ex- 
press his thoughts accurately? 


Judge Holtzoff himself stated that if a “literal con- 
struction of the will is adopted, that there is a great deal 
of merit in the contention” advanced by the undersigned 
and by counsel for Virginia Wallace. (Tr. 55). 


33 Sisson v. Seabury, 1 Sumn. 235, 239 (1832). 
34 Thompson, The Law of Wills (3rd Ed.) p. 324. 
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CONCLUSION 


We respectfully submit that this will should be in- 
terpreted in accordance with its terms, and that the res- 
iduum should be awarded to Frank Simpson, Abbie 
Simpson, Elizabeth Dear, Clara Alice Rafter, and Vir- 
ginia Wallace, who are the only children (or legal heirs) 
of the deceased brothers and sisters of John Crayke 
Simpson, both at the time the will was drawn, and at 
the time of the death of John Crayke Simpson. 


Respectfully submitted, 


ROGER TILBURY 
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Portland, Oregon 97204 
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STATEMENT OF QUESTIONS PRESENTED 


Where a testamentary residuary trust provides for pay- 

| ment of income for the lives of four named brothers and 

sisters of testator and upon the death of the last survivor 

for distribution of the corpus ‘‘among my nephews and 

‘ nieces (children of my deceased brothers and sisters) who 

' may be living at the time of my death, share and share 

. alike, per capita and not per stirpes,’’ should the principal 
of the trust be distributed: 


1. Among those nephews and nieces who were children 

of brothers and sisters of testator, said brothers and sis- 

' ters being deceased at the time of the execution of testa- 

' tor’s Will, provided that said nephews and nieces were 
living at the time of testator’s death; 


2. Among all the testator’s nephews and nieces living 
at the time of testator’s death provided that their parents 
(brothers and sisters of testator) were deceased at the 
termination of the residuary trust; 


3. Among those nephews and nieces who were children 
of the four brothers and sisters named by testator as life 
tenants of the residuary trust, provided that said nephews 
and nieces were living at the time of testator’s death? 
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v. 
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Dororuy Burc Van AEN, Sropparp Smreson Bure, 


Rosert Surrson Stuart, Appellees 


No. 19785 


Vircinia L. J. Wattace, Appellant 
Vv. 
Dorotuy Bure Van Aten, Sropparp Simpson Bure, 
Rozerr Smrson Stuart, Appellees 


On Appeal From Judgment of the United States District Court 
for the District of of Columbia 


BRIEF FOR APPELLANT, VIRGINIA L. J. WALLACE 


JURISDICTIONAL STATEMENT 
Because there was disagreement among the parties in 
interest concerning who should participate in the remain- 
der of the residuary trust and what their fractional shares 
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should be, American Security and Trust Company, Trus- 
tee under the Will of John Crayke Simpson, Deceased, 
filed a Bill of Complaint for Instructions Re Distribution 
of Trust Estate in the United States District Court for 
the District of Columbia. The amount involved was in 
excess of Ten Thousand Dollars ($10,000.00), at the time 
of the filing of the Bill of Complaint the trust estate being 
worth approximately One Hundred Seven Thousand Dol- 
lars ($107,000.00). (JA 6a). The United States District 
Court for the District of Columbia had jurisdiction of this 
action pursuant to District of Columbia Code (1961 Edi- 
tion) Sec. 11-305 and 11-306. All Defendants moved for 
summary judgment and after hearing oral argument 
thereon, the Lower Court delivered an oral opinion con- 
struing the Will to limit the remaindermen to the children 
of the four brothers and sisters whom the testator named 
as life tenants of the residuary trust. On September 15, 
1965 the Lower Court ordered that the motion for sum- 
mary judgment of Dorothy Burg Van Alen, Stoddard 
Simpson Burg and Robert Simpson Stuart be granted, 
that the motions for summary judgment of all the other 
Defendants be denied and that the corpus of the trust be 
distributed one-third each to Dorothy Burg Van Alen, 
Stoddard Simpson Burg and Robert Simpson Stuart. All 
Appellants filed their appeals to this Court from the judg- 
ment of the U.S. District Court for the District of Colum- 
bia within thirty days after the entry of such judgment 
as provided for in the Act of June 25, 1948, c. 646, 62 Stat. 
963, as amended; U.S.C. Title 28 § 2107. 


STATEMENT OF CASE 
On December 17, 1926 testator executed a Will which 
is now before your Honorable Court for construction. (JA 
Ya-13a) Item Eleventh of the Will sets up a residuary 
trust and provides as follows: 


“<T give, devise and bequeath to the American Seeu- 
rity & Trust Company, of Washington, D.C., all of the 


3 


rest, residue and remainder of my estate of whatso- 
ever kind and wheresoever located or situated in and 
upon the following trusts: To divide the net income 
therefrom, after the payment of all proper costs and 
charges of administration of this trust, into four (4) 
equal parts, and to pay one of such equal parts in 
quarterly instalments to each of my brothers and 
sisters hereinafter named, during his or her lifetime, 
to wit: Mrs. Cora Srmpson Burc, Mrs. Caroiine 
Simpson Stuart, Francis Stopparp Srpson and 
Horron Simpson. Upon the death of each of said 
brothers and sisters hereinabove named, the propor- 
tionate share of said net income theretofore payable 
to such deceased brother or sister, shall thereafter be 
divided equally among those surviving of the four 
brothers and sister in this paragraph named, the last 
surviving of my said brothers and sisters to have the 
whole of said net income during his or her life. Upon 
the death of the last survivor of my brothers and 
sisters in this paragraph named, this trust shall termi- 
nate, and the aforesaid residuary estate, together with 
all income thereafter accruing and all increment there- 
on, shall be distributed by my said trustee among my 


nephews and nieces, (children of my deceased brothers 
and sisters) who may be living at the time of my death, 
share and share alike, per capita and not per stirpes.”’ 
(JA 12a, 13a) 


The testator, John Crayke Simpson, died on June 26, 
1928 (JA 40a), leaving as his Last Will and Testament 
the document referred to above dated December 17, 1926. 
The Will was probated and administered in the District 
of Columbia. The trust provided for in Item Eleventh of 
the Will terminated upon the death of Caroline Simpson 
Stuart on April 27, 1963, she being the last survivor of 
the four brothers and sisters of decedent named in Item 
Eleventh. (JA 37a) 


As noted above, under the heading Jurisdictional State- 
ment, American Security and Trust Company, Trustee 
under the Will of John Crayke Simpson, deceased, filed a 
Bill of Complaint for Instructions Re Distribution of 
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Trust Estate in the United States District Court for the 
District of Columbia because there was a disagreement 
among the parties in interest with respect to the distribu- 
tion of the remainder of the residuary trust. At the oral 
argument on the motions for summary judgment filed by 
all the Defendants named in the Bill of Complaint for 
Instructions, it was agreed by all counsel that the Will 
could and should be construed simply by the consideration 
of the face of the Will itself and the genealogical charts 
and that the motions for summary judgment should be 
decided solely on the basis of the foregoing documents. 
(JA 24a, 25a) The Will is set forth in extenso in the Joint 
Appendix, pages 9a through 13a and the genealogical 
charts appear in the Joint Appendix at pages 37a through 
42a. Appellees have seen fit to include in the Joint Ap- 
pendix, over the objection of the Appellants and despite 
the express agreement to the contrary of all counsel at 
the oral argument on the various motions for summary 
judgment, the Revised Statement of Material Facts As To 
Which There is No Genuine Issue submitted on behalf of 
Dorothy Burg Van Alen, Stoddard Simpson Burg and 
Robert Simpson Stuart. (JA 30a through 36a) It is the 
contention of all Appellants that this Statement is dehors 
the record and that it is not proper for this Court to give 
it any consideration whatever in construing the Will of 
John Crayke Simpson. 


If the Will is construed to mean, as contended by Ap- 
pellant, Virginia L. J. Wallace, and Appellants, Abbie 
M. Simpson, Frank P. Simpson, Jr., Elizabeth Simpson 
Dear and Alice Simpson Rafter, that the corpus should 
he distributed among those nephews and nieces who were 
children of brothers and sisters of testator, said brothers 
and sisters being deceased at the time of the execution of 
testator’s Will, provided that said nieces and nephews 
were living at the time of testator’s death, certain facts 
gleaned from the genealogical charts (JA 37a, 39a, 40a) 
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become relevant. At the time of the execution of testator’s 
Will on December 17, 1926 the following were the brothers 
and sisters of John Crayke Simpson who were deceased: 


1. Virginia Simpson Johnson who had died on No- 
vember 20, 1881 leaving to survive her, inter alia, a 
son, Thomas Hugh Johnson, father of Appellant, 
Virginia L. J. Wallace. 


2. Edwin F. Simpson who had died on June 19, 1925 
leaving to survive him four children: Glenn S. Simp- 
son, Elizabeth Simpson Dear, Frank P. Simpson, Jr. 
and Alice Simpson Rafter, also known as Clara Alice 
Simpson Rafter. 


3. Mary Ann Simpson who died on March 1, 1856 
leaving no issue. 


4, Laura Simpson who died on March 22, 1862 leay- 
ing no issue. 


5. Anthony L. Simpson who died on April 9, 1869 
leaving no issue. 


At the time of testator’s death on June 6, 1928 the fol- 
lowing were the living children of Virginia Simpson John- 
son and Edwin F. Simpson: 


1. Thomas Hugh Johnson, father of Virginia L. J. 
Wallace, who subsequently died on February 2, 1940 
and devised and bequeathed his entire estate to his 
wife, Caldonia Mildred Johnson, who in turn died on 
October 17, 1958 and devised and bequeathed her en- 
tire estate to Virginia L. J. Wallace. 


2. Glenn S. Simpson who subsequently died on 
October 13, 1958 and who by his Last Will and Testa- 
ment devised and bequeathed the residue of his estate 
to his wife, Abbie M. Simpson. 


3. Elizabeth Simpson Dear. 
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4, Frank P. Simpson, Jr. 


5. Alice Simpson Rafter also known as Clara Alice 
Simpson Rafter. 


If the Will is construed to mean as contended by Appel- 
lant, Amelia R. Collins and in the alternative by Appel- 
lant, Virginia L. J. Wallace, that the corpus of the residu- 
ary trust should be distributed among all of testator’s 
nephews and nieces living at the time of his death provided 
that their parents (brothers and sisters of testator) were 
deceased at the termination of the residuary trust, it then 
becomes pertinent to note from the genealogical charts 
(JA 37a, 39a, 40a) that the following were the nephews 
and nieces living at the time of decedent’s death: 


1. Thomas H. Johnson, son of Virginia S. Johnson. 
Thomas H. Johnson subsequently died and his in- 
terest passed to Appellant, Virginia L. J. Wallace. 


2. Glenn S. Simpson, child of Edwin Franklin 


Simpson. Glenn S. Simpson subsequently died and 
his interest passed to his widow, Abbie M. Simpson. 


3. Elizabeth S. Dear, daughter of Edwin Franklin 
Simpson. 


4. Frank P. Simpson, son of Edwin Franklin 
Simpson. 


5. Alice Simpson Rafter, also known as Clara Alice 
Simpson Rafter, daughter of Edwin Franklin Simpson. 


6. Edwin S. Burg, son of Cora S. Burg. Edwin S. 
Burg subsequently died and his interest passed to his 
son, Stoddard S. Burg. 


7. Dorothy B. Van Alen, daughter of Cora S. Burg. 
8. Robert S. Stuart, son of Caroline 8. Stuart. 


9. Amelia R. Collins, daughter of Rachael Blanche 
S. Rogg. 
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The parents of all the aforesaid nieces and nephews of 
testator were deceased at the termination of the residuary 
trust on April 27, 1963. (JA 41a). It is to be noted that 
included in the foregoing group are all the Defendants 
named in the Bill of Complaint filed by the Trustee, Ameri- 
can Security and Trust Company. 


If the Will is construed to mean, as contended hy Ap- 
pellees, Dorothy Burg Van Alen, Stoddard Simpson Burg 
and Robert Simpson Stuart, that the corpus of the residu- 
ary trust should be distributed only among those nephews 
and nieces who were children of the four brothers and 
sisters named by testator as life tenants of the residuary 
trust, provided that said nephews and nieces were living 
at the time of testator’s death, then the corpus is dis- 
tributable only to these three Appellees. 


The Lower Court granted the motion for summary judg- 
ment of Dorothy Burg Van Alen, Stoddard Simpson Burg 
and Robert Simpson Stuart construing the Will to mean 
that the remaindermen of the residuary trust were the 
children of the four brothers and sisters that testator 
named as life tenants. 


It is from this judgment that Appellant, Virginia L. J. 
Wallace, has appealed to this Court. 


STATEMENT OF POINTS 


1. The Lower Court erred in granting the motion of 
Dorothy Burg Van Alen, Stoddard Simpson Burg and 
Robert Simpson Stuart for summary judgment and in 
failing to grant the cross-motion of Appellant, Virginia 
L. J. Wallace, for summary judgment and the motion of 
Abbie M. Simpson, Frank Simpson, Jr., Elizabeth Simp- 
son Dear and Alice Simpson Rafter for summary judgment. 


2. The Lower Court erred in directing the distribution 
of the corpus of the residuary trust in equal one-third 
shares to Dorothy Burg Van Alen, Stoddard Simpson Burg 
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and Robert Simpson Stuart and in failing to direct the 
distribution of the corpus in equal one-fifth shares to Vir- 
ginia L. J. Wallace, Abbie M. Simpson, Frank Simpson, 
Jr., Elizabeth Simpson Dear and Alice Simpson Rafter. 


3. In the alternative, the Lower Court erred in not grant- 
ing the motion of Amelia R. Collins for summary judgment 
and in failing to direct the distribution of the corpus ot 
said residuary trust to the parties named as Defendants 
in the Bill of Complaint for Instructions Re Distribution 
of Trust Estate filed by the American Security & Trust 
Company, Trustee. 


SUMMARY OF ARGUMENT 


The position contended for by Appellees, Dorothy Burg 
Van Alen, Stoddard Simpson Burg and Robert Simpson 
Stuart, and adopted by the Lower Court, is contrary to the 
plain language of the Will. Item Eleventh of the Last Will 
and Testament provides in part that the corpus “shall be 
distributed by my said trustee among my nephews and 
nieces, (children of my deceased brothers and sisters) who 
may be living at the time of my death, share and share 
alike, per capita and not per stirpes.” There is no language 
in the Will limiting the remaindermen to the children of 
the four brothers and sisters named as life tenants of the 
trust. This construction requires the supplying of a word 
or phrase such as “said,” “aforesaid,” “such,” or “herein- 
above named,” “in this paragraph named” in connection 
with the phrase “deceased brothers and sisters.” Further- 
more, this construction renders the word “deceased” nuga- 
tory since the remainder does not vest in possession until 
the death of the last survivor of the four designated broth- 
ers and sisters and the word “deceased” would therefore 
be mere surplusage. In summary, therefore, it is apparent 
that the Court below has adopted a construction which 
requires the supplying of words and also requires the 
treating of the word “deceased” as surplusage. 
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On the contrary, the position contended for by Appellant, 
Virginia L. J. Wallace, and Appellants, Abbie M. Simpson, 
Frank P. Simpson, Jr., Elizabeth Simpson Dear and Alice 
Simpson Rafter also known as Clara Alice Simpson Rafter, 
gives every word full import and requires the supplying 
of no word or words. In paragraph Sixth of decedent’s 
Will there is specific reference to “my deceased brother, 
Edwin F. Simpson” and “my deceased sister, Virginia 
Simpson Johnson.” (JA 10a, lla) As pointed out hereto- 
fore, both Edwin F. Simpson, Virginia Simpson Johnson 
and three other brothers and sisters of testator were de- 
ceased at the time of the execution of the Will. In para- 
graph Eleventh of testator’s Will, testator was obviously 
thinking in terms of brothers and sisters who were deceased 
at the time of the execution of the Will. Virginia Simpson 
Johnson and Edwin F. Simpson were the only ones of the 
deceased brothers and sisters who died leaving issue. 
Testator could not favor Edwin F. Simpson or Virginia 
Simpson Johnson by the terms of his Will because they 
were deceased but he could bestow his hounty on their 
children and this he chose to do by the language used in 
paragraph Eleventh of the Will. 


In the alternative, Appellant, Virginia L. J. Wallace, 
contends that the construction urged by Amelia R. Collins 
should be adopted; namely, that all nephews and nieces of 
decedent living at the time of testator’s death should share 
equally in the remainder of the residuary trust. The testa- 
tor showed his intention to treat his nephews and nieces 
equally when in Item Sixth of his Will he gave each one 
the sum of One Thousand Dollars ($1,000.00). Under this 
construction all nine parties designated as Defendants by 
American Security and Trust Company, Trustee, in its Bill 
of Complaint for Instructions regarding distribution of 
the corpus of the trust estate would share and share alike 
in the principal of the trust. Assuming arguendo that 
there is ambiguity in testator’s language, the law favors a 
construction which grants equality to those standing in 
the same relation to the testator. 
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ARGUMENT 


1. The Position Contended For By Appellees, Dorothy Burg 
Van Alen, Stoddard Simpson Burg and Robert Simpson 
Stuart, and Adopted By the Court Below Is Contrary To 
the Plain Language of the Will 

Item Eleventh of the Will which is quoted in extenso in 
the Statement of Case, supra, provides that the residue is 
to be placed in trust, the income to be divided equally 
among four brothers and sisters of testator: Mrs. Cora 

Simpson Burg, Mrs. Caroline Simpson Stuart, Francis 

Stoddard Simpson and Horton Simpson. In the event of 

the death of one of these four named brothers and sisters, 

the share of income that had been heretofore payable to 
such deceased brother or sister was to be divided equally 
among the survivors. The trust was to continue until the 
death of the last survivor of the four named brothers and 
sisters. Upon the death of the last survivor of these four 
named brothers and sisters, it was provided that the trust 
should terminate and that the corpus “shall be distributed 
by my said trustee among my nephews and nieces (children 
of my deceased brothers and sisters) who may be living at 
the time of my death, share and share alike, per capita and 
not per stirpes.” As noted above, Appellee, Dorothy Burg 

Van Alen, is a daughter of Cora Simpson Burg. Appellee, 

Stoddard Simpson Burg, is a grandson of Cora Burg and 

the son of Edwin Burg who survived the testator and 

subsequently died in 1943. Appellee, Robert Simpson 

Stuart, is the son of Caroline Stuart. Cora Simpson Burg 

and Caroline Simpson Stuart are the only two of the four 

named brothers and sisters who had children. Francis 

Stoddard Simpson and Horton Simpson died without issue. 

Appellees contend and the Court below so found that the 

remaindermen are limited to the children or the heirs of 

children of the four brothers and sisters named in Item 

Eleventh of the Will and that accordingly, the corpus 

should be divided among them in three equal parts. 
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The fallacy of this position is readily recognizable when 
the terms of the Will are analyzed. An examination of 
Item Eleventh shows that the testator designated four 
brothers and sisters to be life tenants. After naming the 
four brothers and sisters, in the very next sentence, testa- 
tor refers to “said brothers and sisters hereinabove named” 
(emphasis supplied). In this same sentence testator next 
mentions “the proportionate share of said net income here- 
tofore payable to such deceased brother or sister” (em- 
phasis supplied). In still the same sentence, testator then 
mentions “. . . those surviving of the four brothers and 
sisters in this paragraph named .. .” (emphasis supplied). 
Continuing to show the same care, testator in still the same 
sentence refers to “the last surviving of my said brothers 
and sisters” (emphasis supplied). The next sentence and 
the last sentence in Item Eleventh commences: “Upon the 
death of the last survivor of my brothers and sisters in 
this paragraph named .. .” (emphasis supplied). After 
limiting and specifying so meticulously the brothers and 


sisters who were to be the life beneficiaries, testator then 
provides upon the termination of the trust for distribution 
of the corpus “among my nephews and nieces (children of 
my deceased brothers and sisters) who may be living at 
the time of my death, share and share alike, per capita and 
not per stirpes.” 


If testator had intended to limit the remaindermen to 
the nephews and nieces who were the children of the four 
named life tenants of the trust, he would have done what 
he did so carefully in the preceding sentence of this para- 
graph, namely, referred to the brothers and sisters as 
being those “in this paragraph named” or “hereinabove 
named” or “such” or “said.” In order to arrive at the 
construction adopted by the Court below, the Court had 
to supply a word or phrase such as “in this paragraph 
named” or “hereinabove named.” Courts of this jurisdic- 
tion and other jurisdictions have been most reluctant to 
supply words of mtaerial import especially where, as here, 
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the Will has been drawn with care. Evans v. Ockershausen, 
69 App. D.C. 285, 100 F. 2d 695 (1939) ; Warner v. Warner, 
99 App. D.C. 80, 237 F. 2d 561 (1956); Elkins’ Estate, 
339 Pa. 193, 12 A. 2d 83 (1940). 


The Court below has also by adopting the construction 
contended for by Dorothy Burg Van Alen, Stoddard Simp- 
son Burg and Robert Simpson Stuart violated the maxim 
“expresso unius est exclusio alterius.” At the risk of be- 
laboring the point, we reiterate that in all previous refer- 
ences in Item Eleventh to brothers and sisters of testator 
there have been words or phrases expressly limiting the 
brothers and sisters to the four named in the Will. Then 
suddenly there is an omission of the words or phrases of 
limitation. The inescapable conclusion is that testator by 
failing to include the word of limitation deliberately in- 
tended to exclude it. 


In order to support its construction, the Court below 
had to construe the word “deceased” to mean “deceased 
at the time of the termination of the trust” thereby render- 
ing the word “deceased” nugatory and superfluous. If testa- 
tor had meant to limit the nephews and nieces to the 
children of the four life tenants he would not have referred 
to “children of my deceased brothers and sisters” (em- 
phasis supplied). By the very terms of the trust the re- 
mainder would not vest in possession until the death of 
the last survivor of the four named life tenants and a 
reference to these four brothers and sisters as “deceased” 
would be sheer surplusage. The Court should not treat 
any word or provision of a Will as surplusage unless no 
other conclusion is reasonably possible. Evans v. Ockers- 
hausen, 69 App. D.C. 285, 100 F. 2d 695 (1939), Central 
Dispensary and Emergency Hospital v. Saunders, App. 
D.C., 165 F. 2d 626 (1948), Carmany’s Estate, 357 Pa. 296, 
53 A. 2d 731 (1957). As will be developed in the next 
section, the proper construction of the word “deceased” is 
“deceased at the time the testator made his Will.” This 
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interpretation gives full weight and import to the word 
“deceased” and does not make it nugatory and idle as does 
the construction adopted by the Court below. In the oral 
opinion delivered immediately following the oral argument 
before him on September 1, 1965, the learned Hearing 
Judge stated in part: 


‘‘Tt is quite apparent, therefore, that for some reason 
best known to himself, the testator intended to prefer 
the four brothers and sisters whom he enumerated. 
These four brothers and sisters were made the life 
tenants of the trust. Paragraph 11 of the will further 
provided that upon the death of any of the enumerated 
brothers and sisters, the proportionate share of the 
net income theretofore payable to the deceased should 
be divided equally among the surviving brothers and 
sisters enumerated in the paragraph.’’ (JA 25a, 26a) 


Appellant, Virginia L. J. Wallace, does not dispute this 
conclusion. There can be no doubt that under Item Elev- 
enth of the Will testator certainly intended to favor the 
four named brothers and sisters over all the rest of his 
brothers and sisters. It is respectfully submitted, how- 
ever, that it is a giant step and a completely illogical one 
to conclude as the learned Hearing Judge did that he 
therefore intended to distribute the principal of the trust 
only to the children of those four named brothers and 
sisters especially where, as pointed out above, the specific 
language of the Will militates against any such limitation. 
Judge Holtzoff in his oral opinion further states in part 
as follows: 


“‘He further provided that whenever any one of the 
four should die, the proportionate share of the income 
payable to such deceased brother or sister should be 
divided equally among the surviving brothers and 
sisters. In other words, he desired to keep both the 
corpus and the income of the estate within the group 
of the four brothers and sisters or their survivors.’ 
(JA 27a) 
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It is respectfully submitted that the testator showed no 
desire whatever to keep the corpus of the estate within 
the group of four brothers and sisters or their survivors 
since the testator in the first part of Item Eleventh is 
dealing only with the disposition of income and not prin- 
cipal. It is respectfully submitted that the confusion of 
the learned Hearing Judge is further shown by the follow- 
ing statement towards the end of his oral opinion: 


“Tt seems to the Court that throughout paragraph 11 
the testator had in mind the four brothers and sisters 
whom he expressly listed in the first sentence of the 
paragraph. Under those circumstances, the Court is 
of the opinion that the clear intention of the testator 
must have been that, upon the termination of the 
trust, the corpus should be divided among those 
nephews and nieces who were children of any one of 
the four brothers and sisters previously enumerated, 
and other nephews and nieces should not be included 
within the clause. It ts true that a strict literal con- 
struction of the clause might lead to a different result, 
but it seems to the Court that it would carry out the 
clear intention of the testator to limit the trust estate 
to the four brothers and sisters and their children, 
provided that these children were alive at the time of 
the termination of the trust.’? (emphasis supplied) 
(JA 27a) 


It is respectfully submitted that the Court cannot speculate 
about what the intention of the testator was. Courts in con- 
struing Wills cannot consider what the testator possibly 
intended but only the intention expressed in the language 
used. Presbrey v. Simpson, 53 App. D.C., 358, 290 F. 333 
(1923) ; In Re Leopold’s Estate, 356 Pa. 543, 52 A. 2d 458 
(1947). The test to be applied in seeking the intent of 
testator is not what the testator may have meant but rather 
the meaning of the words which he used. Bunker v. Jones 
86 App. D.C., 231, 181 F. 2d 619 (1950); In Re Butler’s 
Estate, 364 Pa. 279, 72 A. 24 110 (1950). 


15 


II. The Testator Intended the Remaindermen of the Residuary 
Trust To Be the Children of His Brothers and Sisters Who 
Were Deceased When He Executed His Will 

At the time of the execution of testator’s Will on Decem- 
ber 17, 1926, testator had five brothers and sisters who 
were deceased: Virginia Simpson Johnson, Edwin F. Simp- 

son, Mary Ann Simpson, Laura Simpson and Anthony L. 

Simpson (JA 37a, 39a). Only two of these brothers and 

sisters, namely, Virginia Simpson Johnson and Edwin F. 

Simpson, had children, the other three of these deceased 

brothers and sisters having died without issue. Tt should 

be noted that in paragraph 6 of decedent’s Will there is 

specific reference to “my deceased brother, Edwin F. 

Simpson” and “my deceased sister, Virginia Simpson John- 

son” (JA 10a, 11a). As pointed out above, Edwin F. 

Simpson and Virginia Simpson Johnson were deceased at 

the time of the execution of the Will. It is a cardinal canon 

of construction that the same language of the Will must 
prima facie be interpreted in the same way wherever it 
appears. Butler v. Butler, 2 Mackey 96, 13 D.C. 96 (1882) ; 

Smith’s Estate 291 Pa. 129, 139 A. 832 (1927). Therefore, 

when the terminology “children of my deceased brothers 

and sisters” appears later in the Will in Item Eleventh, it 
is contended that the presumption is that decedent was 
limiting the remaindermen of the residuary trust to the 
children of his brothers and sisters who were deceased at 
the time that he executed the Will, ie. children of Virginia 

Simpson Johnson and Edwin F. Simpson. As noted above 

in the Statement of Case, Virginia Simpson Johnson had a 

son, Thomas Hugh Johnson, who was living at the time of 

testator’s death on June 6, 1928 and who therefore had a 

vested interest in the remainder but who subsequently died 

on February 2, 1940 (JA 37a). Appellant, Virginia L. J. 

Wallace, takes this vested interest which passes by Thomas 

Hugh Johnson’s Will to his wife, Caldonia Mildred John- 

son, and by Caldonia Mildred Johnson’s Will to Appellant, 

Virginia L. J. Wallace. Edwin F. Simpson left four child- 
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ren who were living at the time of decedent’s death on 
June 6, 1928, namely, Glenn S. Simpson, Frank P. Simp- 
son, Jr., Elizabeth Simpson Dear and Alice Simpson Rafter, 
also known as Clara Alice Simpson Rafter (JA 37a, 39a, 
40a). They were all living at the termination of the trust 
with the exception of Glenn S. Simpson who died Angust 
13, 1958 leaving as the residuary legatee and devisee under 
his Will his widow, Abbie M. Simpson. By virtue there- 
fore of the Will of Glenn S. Simpson, his vested interest 
in the remainder passed to Abbie M. Simpson. 


To reiterate, the proper interpretation of the phrase 
“children of my deceased brothers and sisters” is the child- 
ren of those brothers and sisters who were deceased at the 
time of the execution of the Will. As noted above, the 
construction proposed by Appellees and adopted by the 
Lower Court must of necessity treat the word “deceased” 
as meaning “deceased at the termination of the trust” and 
in effect render the phrase “children of my deceased 
brothers and sisters” nugatory and idle. 


It is indeed natural that the testator would make the 
remaindermen of his residuary trust the children of 
Virginia Simpson Johnson and Edwin F. Simpson, two of 
his brothers and sisters who were deceased at the time that 
he executed the Will. He could not favor Edwin F. Simpson 
or Virginia Simpson Johnson by the terms of his Will be- 
cause they were dead but he could bestow his bounty on 
their children. The four brothers and sisters of testator 
named in Item Eleventh of the Will were obviously the 
primary objects of his bounty. In addition to being life 
tenants of the residuary trust, they were devised real 
estate and personalty in other items of the Will. Testator 
intended, and so provided, that his four named brothers and 
sisters should receive all the income of the residuary trust 
until the death of the last survivor without any payments 
to nieces and nephews. As soon as the four brothers and 
sisters were deceased, however, he intended that the chil- 
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dren of Virginia Simpson Johnson and Edwin F. Simpson, 
two of the brothers and sisters on whom he could not 
bestow his bounty because they had predeceased him, should 
receive the corpus of the trust in equal shares. 


III. In the Alternative, Appellant, Virginia L. J. Wallace, Sup- 
ports the Position Advocated By Appellant, Amelia R. 
Collins, That All the Nephews and Nieces Living At the 
Time of Testator’s Death Should Share Equally In the 
Remainder of the Residuary Trust 

In the preceding section of the Argument, Appellant, 

Virginia L. J. Wallace, has set forth her position with 

respect to the construction of the Will; namely, that the 

testator intended the remaindermen of the trust to be the 
children of his brothers and sisters who were deceased 
when he executed his Will. Assuming arguendo that your 

Honorable Court rejects the aforesaid interpretation, Ap- 

pellant, Virginia L. J. Wallace, contends in the alternative 

that the construction advanced by Amelia R. Collins should 
be adopted by this Court in preference to the interpreta- 
tion of the Appellees. 


The intention of testator to treat his nephews and nieces 
equally is evidenced by the fact that testator bequeathed in 
Item Sixth of his Will the sum of One Thousand Dollars 
($1,000.00) to all nine of them. Further, as pointed out 
above, the Lower Court’s construction requires the supply- 
ing of words and renders the word “deceased” nugatory 
and idle. The construction contended for by Armelia R. 
Collins does not require the supplying of any words and 
full meaning is given to the word “deceased” in the phrase 
“children of my deceased brothers and sisters” i.e. deceased 
at the termination of the trust. As shown in the genealogi- 
cal charts all decedent’s brothers and sisters were deceased 
at the time of the termination of the trust on April 27, 
1963 (JA 37a, 39a, 40a, 41a). Thus Amelia R. Collins con- 
tends that all the nieces and nephews living at the time of 
testator’s death on June 6, 1928 or their heirs if they sub- 
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sequently died should participate equally in the remainder. 
This construction would mean that each of the nine parties 
named as Defendants in the Bill of Complaint for Instruc- 
tions regarding the distribution of the corpus filed by 
American Security and Trust Company would take as 
remaindermen either as nieces and nephews of testator 
living at the time of testator’s death or through the estates 
of the nieces and nephews who were then living but sub- 
sequently died. 


The construction advanced by Amelia R. Collins provides 
for equality among those standing in the same relation to 
the testator and this is favored by the law. Jones Estate, 
151 Pa. Super. 396, 30 A. 24 241 (1943). On the other hand, 
the construction adopted by the Lower Court distributes 
the entire remainder to or through the estates of only three 
of the nine nephews and nieces living as of the date of death 
of testator. It is submitted that where two methods of 
distribution can be adopted, one resulting in an unequal and 


inequitable distribution and the other resulting in an equal 
and equitable distribution, the latter method should be pre- 
ferred and adopted by the Court. In Re Kenworthy’s 
Estate 269 Pa. 315, 112 A. 774 (1921). 


CONCLUSION 


In view of the above, we respectfully submit that the 
judgment of the Court below ordering distribution of the 
corpus of the residuary trust in equal one-third shares to 
Dorothy Burg Van Alen, Stoddard Simpson Burg and 
Robert Simpson Stuart should be reversed and that judg- 
ment should be entered ordering distribution of the corpus 
in equal one-fifth shares to Virginia L. J. Wallace, Abbie 
M. Simpson, Frank Pp. Simpson, Jr. Elizabeth Simpson 
Dear and Alice Simpson Rafter, also known as Clara Alice 
Simpson Rafter. In the alternative, it is respectfully sub- 
mitted that the judgment of the Court below should be 
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reversed and judgment entered ordering distribution among 
all Appellants and all Appellees, share and share alike. 


Respectfully submitted, 


Franx F, Truscorr, Esq. 

Ors W. Enisman, Esq. 
929 Land Title Building 
Philadelphia, Pennsylvania, 19110 


Nicuotas N. Kirrriz, Esq. 
Landmark Building 
1343 H. Street, N.W. 
Washington, D.C. 


Attorneys for Appellant, 
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COUNTERSTATEMENT OF QUESTION PRESENTED 


In the opinion of appellees the question presented is: 


Considering the will under construction in its entirety, 

and in the light of the undisputed geneological facts, did 

' the court below err in granting a motion for summary 

| judgment which had the effect of holding that testator's 
intention was to restrict those entitled as remaindermen 
of a trust which was to terminate upon the death of the 
last of certain named brothers and sisters who were, 
prior to decease, the life tenants of the income from said 
trust, to the children of said deceased brothers and sis- 

i ters when the pertinent provision of the will provided that 

' “the residuary estate * * * shall be distributed * * * 

' among my nephews and nieces, (children of my deceased 

brothers and sisters) * * *." 
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COUNTERSTATEMENT OF THE CASE! 


Testator, John Crayke Simpson, was born July 12, 
1858, the fifth of twelve children of a marriage’between 
Anthony Crayke Simpson and Amelia Horton. In 1905 he 
married Louise Kauffmann. No children were born of this 
marriage. Louise K. Simpson survived her husband, dy- 
ing on March 9, 1930. 


On December 17, 1926, testator executed the will here 
in question. The will consisted of twelve dispositive par- 
agraphs of which number eleven is the subject of this lit- 
igation. In essence, and after a bequest to his wife and 
certain small bequests, testator provided in his will that 
his property should pass to two of his sisters, Cora Simp- 
son Burg and Caroline Simpson Stuart, and to two of his 
brothers, Francis Stoddard Simpson and Horton Simpson. 


At the time of the making of this will testator had two 
other living sisters, Clara Martha S. Priestley, and Ra- 
chael Blanche S. Rogg in addition to the brothers and two 
sisters just mentioned above. No provision was made in 
the will for Clara Martha S. Priestly nor Rachael Blanche 
S. Rogg. 


Testator's brother, Edwin Franklin Simpson, died in 
1925 and his sister, Virginia Simpson Johnson, died in 
1881, both leaving issue. A sister, Mary Ann Simpson, 

- died in 1856, 18 months of age; a sister, Laura Simpson, 
died in 1862, the day after her birth; and a brother, An- 
thony L. Simpson, died in 1869, one week after birth. 


By said will testator's sister, Cora Simpson Burg, was 


1A striking confusion in names appears in appellants' briefs 
and in the Joint Appendix. The names as used in appellees’ 
briefs are consistent with the record. Specifically the cover 
page of the brief of appellants, Abbie M. Simpson, et al (No. 
19783), mistakenly used the name Robert McCune Stuart. 
The correct appellee is Robert Simpson Stuart, the son of 
Robert McCune Stuart. 
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to receive (1) a life estate in testator's family home in North- 
umberland, Pennsylvania, known as Oak Hall, and all personal 
property found therein, with power to terminate said life es- 
tate by sale during her lifetime and, if so terminated, she was 
to receive one-fourth interest in proceeds or, if not so term- 
inated, her heirs were to receive one-fourth interest in the 
remainder (Par. 3); (2) as trustee, a house and lot in North- 
umberland, Pennsylvania, for the benefit of her daughter, 
Dorothy Burg Van Alen, during certain contingencies, then 
said property to go outright to said daughter (Par. 9); and (3) 
one-fourth lifetime interest in the income from the residuum 
of testator's estate set up in a trust so that the survivors take 
the interest in the income of deceased lifetime beneficiaries 
of said trust (Par. 11). It is the distribution of the corpus of 
this latter trust which is the subject of this appeal. 


By said will testator's brother, Francis Stoddard Simpson, 
was to receive (1) one-fourth life interest in Oak Hall, and 
personal property found therein, after termination of the life 
interest of Cora Simpson Burg, by death; or one-fourth inter- 
est outright if such interest of Cora Simpson Burg terminated 
by sale prior to her death (Par. 3); and (2) one-fourth lifetime 
interest in the income from the residuum of testator's estate 
set up in trust by Paragraph 11 of the will (Par. 11). 


s sister, Caroline Simpson Stuart, 
urth interest in Oak Hall, and person- 
after termination of the life inter- 
S death; or by sale prior to her 
0) one-third 


death (Par. 3); 
ination of life estate of Franc 
rty found therein, 


termin: 


terest in the income 
set up in trust by Pa 


By said will testator's brother, Horton Simpson, was to 
receive (1) one-fourth interest in Qak Hall and personal prop- 
erty found therein, after termination of the life interest of 
Cora Simpson Burg by death, or by sale prior to her death; 

(2) one-third of remainder interest after termination of life 
estate of Francis Stoddard Burg in Oak Hall and personal 
property found therein, if prior life interest of Cora Simpson , 
Burg terminated by the death of Cora Simpson Burg; (3) 160 ff 
acres of land in New Madrid County, Missouri, formerly prop-f 
erty of testator's deceased grandfather (Par. 5); and (4) one- 
fourth lifetime interest in the income from the residuum of 
Pe estate set up in trust by Paragraph 11 of the will 
(Par. 11). 


Article 11 of testator's will, the residuum clause, set 
up a trust and provided that the trustee, American Secu- 
rity and Trust Company, should pay the income from said 
trust quarterly to all (or the survivors or survivor) of the 
two sisters and two brothers named therein, i.e., Cora 
Simpson Burg, Caroline Simpson Stuart, Francis Stoddard 
Simpson and Horton Simpson. The correctness of the 
distribution decreed by the court below of the principal 
and accumulated income upon the death of the last survi- 
vor of said brothers and sisters as provided in the last 
sentence of the paragraph is the issue before this Court. 
The court below determined that the testator intended by 
said disposition to divide the corpus and accumulated in- 
come among the children (or their heirs) of the brothers 
and sisters who were the life beneficiaries. Appellees 
assert this division is in accordance with testator's in- 
tention and, therefore, is correct. 


Paragraph ELEVENTH of said will in its entirety is as 
follows: 


"ELEVENTH: I give, devise and bequeath to the 
American Security & Trust Company, of Washing- 
ton, D. C., all of the rest, residue and remainder 
of my estate of whatsoever kind and wheresoever 
located or situated in and upon the following trusts: 
To divide the net income therefrom, after the pay- 
ment of all proper costs and charges of administra- 
tion of this trust, into four (4) equal parts, and to 
pay one of such equal parts in quarterly instal- 
ments to each of my brothers and sisters hereinaf- 
ter named, during his or.her lifetime, to wit: Mrs. 
CORA SIMPSON BURG, Mrs. CAROLINE SIMPSON 
STUART, FRANCIS STODDARD SIMPSON and 
HORTON SIMPSON. Upon the death of each of said 
brothers and sisters hereinabove named, the pro- 
portionate share of said net income theretofore pay- 
able to such deceased brother or sister, shall there- 
after be divided equally among those surviving of 
the four brothers and sisters* in this paragraph 


z Appellees desire to call attention to a printer's error at page 
12(a) of the Joint Appendix. On the next to the last line of that 
page the word "sister" should be plural, "sisters." 
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named, the last surviving of my said brothers and 
sisters to have the whole of said net income during 
his or her life. Upon the death of the last survivor 
of my brothers and sisters in this paragraph named, 
this trust shall terminate, and the aforesaid resid- 
uary estate, together with all income thereafter ac- 
cruing and all increment thereon, shall be distrib- 
uted by my said trustee among my nephews and 
nieces, (children of my deceased brothers and sis- 
ters) who may be living at the time of my death, 
share and share alike, per capita and not per stir- 
pes." (J.A. 12a-13a) 


A chart showing the entire distribution of testator's 
assets is set out at J.A. 43a. 


Testator died June 6, 1928, domiciled in the District 
of Columbia, and his will was duly probated and adminis- 
tered in the Probate Court of the United States District 
Court for the District of Columbia (Administration No. 
37621). The American Security & Trust Company duly 
assumed the duties of trustee under Paragraph ELEVENTH 
of said will. The named life beneficiaries of said trust 
died on the following dates: 


Francis Stoddard Simpson, February 1, 1928 (prior 
to the death of testator) 

Cora Simpson Burg, July 1, 1933 

Horton Simpson, November 14, 1949 

Caroline Simpson Stuart, April 27, 1963 


On December 17, 1926, the date of the will, testator 
had living brothers and sisters with children (nephews and 
nieces of testator) as follows: 


Sister: Clara Martha S. Priestley 
(No children then living) 


Sister: Cora Simpson Burg 
Children: Edwin Simpson Burg 
Dorothy Burg Van Alen 


Brother: Francis Stoddard Simpson 
(No children) 


Sister: | Rachael Blanche Simpson Rogg 
Children: Amelia Dorothy Rogg Wood- 
bury Collins 


Sister: Caroline Simpson Stuart 
Children: Robert Simpson Stuart 


Brother: Horton Simpson 
(No children) 


On June 6, 1928, the date of testator’s death, the situ- 
ation was the same as above, except that a brother, Fran- 
cis Stoddard Simpson, had died on February 1, 1928. 


On December 17, 1926, the date of the will, there was 
only one brother and one sister who were dead and who 
left then living children, as follows: 


Sister: Virginia S. Johnson, died November 20, 1881 
Children: Thomas H. Johnson 


Brother: Edwin Franklin Simpson, died June 19, 1925 
Children: Glenn Shriver Simpson 
Elizabeth Amelia Simpson 
Dear 
Frank Preston Simpson 
Clara Alice Simpson Rafter 


On June 6, 1928, the date of death, the children of the 
four brothers and sisters specifically named in paragraph 
ELEVENTH of testator's will who then were living were: 


a. Edwin Simpson Burg, son of sister Cora Simpson 
Burg.? 


b. Dorothy Burg Van Alen, daughter of sister Cora 
Simpson Burg. 


3 Stoddard Simpson Burg, only son of Edwin Simpson Burg who 
died August 30, 1935, is sole heir to the interest of his father, 
and to the extent that Edwin Simpson Burg has a vested inter- 
est in the estate under Paragraph ELEVENTH of the will, said 
Stoddard Simpson Burg stands in his father's shoes. All par- 
ties agree on this point. 
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c. Robert Simpson Stuart, son of Caroline Simpson 
Stuart. 


Upon the death of the last beneficiary under Paragraph 
ELEVENTH of said will, on April 27, 1963, the trust termi- 
nated under its terms. The parties being unable to agree 
upon the intended beneficiaries of the terminated trust, 
the trustee instituted an action inthe court below request- 
ing instructions as tothe proper interpretation of the Par- 
agraph. All interested parties filed reciprocal motions 
for summary judgment. On September 1, 1965, Judge Alex- 
ander Holtzoff, after hearing full argument from counsel, 
and after considering the stipulated material presented 
by all parties, ruled that it was the intention of testator 
to favor the children of those two brothers and two sis- 
ters specifically described in Paragraph ELEVENTH of 
the will.¢ This ruling was carried into effect by conclu- 
sions of law and judgment entered on September 15, 1965, 
granting appellees’ motion for summary judgment and de- 
nying all appellants’ motions. This timely appeal fol- 
lowed. 


SUMMARY OF ARGUMENT 


Appellees urge the intention of testator to limit the 
remaindermen of the terminated trust to the children of 
the four favored brothers and sisters can be determined 
from the paragraph in question as well as the will in its 
entirety when viewed upon the undisputed geneological 
facts, and that the court below correctly so found. 


The four brothers and sisters specifically named as 
life beneficiaries of the Paragraph ELEVENTH trust were 
the chief objects of testator's bounty throughout the en- 
tire will, and a logical and consistent reading of the last 
sentence of this paragraph shows testator'’s intention to 
limit the remainder interest to the children of said life 


4 american Security and Trust Co. v. Dorothy Burg Van Alen, 
et al, 244 F. Supp. 912 (1965). 


beneficiaries, provided only that said children be living 
at testator's death. The language of the limiting clause 
"(children of my deceased brothers and sisters)", in con- 
text, speaks prospectively to the time when the last of the 
four named brothers and sisters has died and, therefore, 
refers only to the children of said four brothers and sis- 
ters. It cannot be said to refer to a brother who prede- 
ceased testator with living children, nor to a sister who 
predeceased testator with living children as the limiting 
clause refers to deceased brothers and sisters — using 
the plural. The fact that testator in Paragraph SD<TH of 
the will refers to such deceased brother and deceased 
sister, shows that he was fully conscious that he had only 
one such brother and one such sister that would answer 
the description and negates the contention that he intended 
to refer to one brother and one sister when he used the 
plural form of the words. 


Testator could hardly have intended to benefit in this 
residuary clause all his brothers and sisters who might 


have been dead at the termination of the trust, as he would 
have no way of knowing at the time he drew the will who 
would survive the four brothers and sisters upon whose 
life the trust depended. This interpretation would delay 
the vesting of the remainder interest for an indefinite pe- 
riod of time and would make the objects of his bounty de- 
pend on the fortuity of the order of death. 


The court below correctly held that other interpreta- 
tions were "tortured." 


The arguments advanced by appellants are based upon 
unsound foundations and their conclusions are incorrect. 


Appellants, Abbie M. Simpson, et al (No. 19783) over- 
look that testator's intention was to benefit his four fa- 
vored brothers and sisters and their children and that the 
language in question was prospective and, therefore, lim- 
ited to the remaindermen to the children alive, at testa- 
tor's death, of the four brothers and sisters who were life 
beneficiaries of the trust. They incorrectly argue that 
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the testator would not refer to live brothers and sisters 
as "deceased", yet the will shows on its face that testator 
did precisely that in the sentence before that in question. 


Appellant, Amelia R. Collins (No. 19784), urges an in- 
terpretation that would delay vesting interests of remain- 
dermen until the termination of the trust and would have 
testator's bounty be completely dependent upon the fortu- 
ity of order of death. Neither contingency is to be attrib- 
uted to testator. The argument of this appellant assumes, 
mistakenly, that testator intended all his nephews and 
nieces to take alike. The plan of the will does not show 
this. 

Appellant, Virginia L. J. Wallace (No. 19785), advances 


no arguments not made by other appellants and answered 
above and herein. 


All appellants urge that the construction of the court 
below requires the addition of words, or a word, toarrive 
at its conclusion. The court did not so find, but if this 
were necessary, substantial and extensive additions would 
be necessary to clearly express the various interpreta- 
tions of appellants. 


Various other subsidiary points are advanced by each 
appellant and are answered in the argument. 


ARGUMENT 
I 


THE ORDER OF THE COURT BELOW 
WAS CORRECT 


A. Preliminary Matters 


In order to place the order of the court below in its 
proper perspective and in order to demonstrate its cor- 
rectness, certain preliminary matters should be dealt 
with. 
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All parties agree, as they must, that the law in this ju- 
risdiction requires this Court to ascertain, if possible, 
the intention of the testator as expressed in the will and 
to give effect to this intention. Baker v. National Savings 
& Trust Co., 86 U.S. App. D.C. 161, 181 F.2d 273 (1950); 
Evans v. Ockershausen, 69 U.S. App. D.C. 285, 100 F.2d 
695 (1938), cert. denied, Smith v. Ockershausen, 306 U.S. 
633; American Security & Trust Co. v. Sullivan, D.C. 
D.C., 72 F. Supp. 925 (1947), and cases cited therein. 


The parties agree that the intention of the testator ex- 
pressed in the last sentence of Paragraph ELEVENTH of 
said will is dispositive of this litigation. This paragraph, 
after providing a trust for the residuum of the estate and 
life incomes therein forfour named life beneficiaries (two 
brothers and two sisters), dictated the distribution of the 
trust upon its termination in the following language: 


"Upon the death of the last survivor of my brothers 
and sisters in this paragraph named, this trust shall 
terminate, and the aforesaid residuary estate, to- 
gether with all income thereafter accruing and all 
increment thereon, shall be distributed by my said 
trustee among my nephews and nieces, (children of 
my deceased brothers and sisters) who may be liv- 
ing at the time of my death, share and share alike, 
per capita and not per stirpes." (J.A. 13a) 


The parties make varying contentions as to the proper 
interpretation of this sentence. It is contended that the 
intended distributees upon the termination of the trust 
are: 


a. The children of the two sisters and two brothers 
named in Paragraph ELEVENTH as life beneficiaries, pro- 
vided said children be living at the time of testator's death. 
This is the holding of the court below and results in the 
corpus being divided into three equal parts. 


b. The children of a brother and a sister, which broth- 
er and sister were dead at the time the will was drawn, 
December 17, 1926, provided said children be living at 
the time of testator's death. This is the contention of ap- 
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pellant, Virginia L. J. Wallace, and would result in the 
corpus being divided into five equal parts. (See p. 4, Br., 
No. 19785) 


c. The children of a brother and a sister, which broth- 
er and sister were dead at the time of testator's death, 
June 6, 1928, providing said children be living at the time 
of testator's death. This is the contention of appellants, 
Abbie M. Simpson, Frank P. Simpson, Elizabeth Simpson 
Dear, and Clara Alice Simpson, and would result in the 
corpus being divided into five equal parts. (See pp. 4, 5, 
Br., No. 19784) 


d. The children of brothers and sisters, which broth- 
ers and sisters were deceased at the time of the termina- 
tion of the trust, April 27, 1963, providing said children 
be living at the time of testator's death. This is the con- 
tention of appellant, Amelia R. Collins, and would result 
in the corpus being divided into nine equal parts. (See pp. 
3, 5, Br., No. 19784) Appellant, Virginia L. J. Wallace, 
takes this position, alternatively. (See pp. 6, 9, 17, Br., 
No. 19785) 


The parties agree on the familial relationship of broth- 
ers and sisters, nephews and nieces, and descendants of 
nephews and nieces, respecting dates of birth, marital re- 
lationship, and dates of death. Charts showing these per- 
tinent facts are set out at J.A. 37a through 41a. 


B. The Law Applicable to Resolution of This 
Litigation 


OEE OO 


1. Guide Lines of Problem 


The will construction case of Baker v. National Savings 
and Trust Co., 86 U.S. App. D.C. 161, 181 F.2d 273 (1950) 
provides the basic guidelines for the resolution of this 
problem. The court there said: 


‘It has been recited times without number that the 
first and conclusive rule in construing a will is 
to ascertain the intent of the testator. * * * 
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"Intent can usually be seen upon the face of the words 
used in the will. If so, there is an end to inquiry. 
But sometimes the language used by the testator 
does not convey certainty of meaning, andsometimes 
it conveys no meaning at all toa stranger. In such 
event, the inquirer must look at the facts and cir- 
cumstances which surrounded the testator when he 
made the will, * * * 


"If no actual intent on the part of the testator can be 
discerned, either from his language alone or from 
that language viewed inthe light of the circumstances 
which surrounded him when he wrote, the court must 
construe the will by applying to the language of the 
testator rules which the law has established as 
productive of the best results as a matter of public 
policy. * * * 

"If no intent can be ascertained, rules of law are ap- 
plied to the will by the court in order to reach a 
disposition of the property." 


It is the contention of appellees, Dorothy Burg Van 
Alen, Stoddard Simpson Burg, and Robert Simpson Stuart, 


that the ruling of the court below that the intention of the 
testator can be sufficiently ascertained from the face of 
the will was correct and, therefore, "there is an end to 
inquiry.” Appellees assert the correctness of the ruling 
of the court below that such intention showed that they 
were the intended beneficiaries of the terminated trust. 


2. Interests Have Vested 


It is established in the District of Columbia that re- 
mainder interests of the type described in the trust cre- 
ated by Paragraph ELEVENTH of the will should be con- 
sidered as vested at the death of the testator. This is 
provided by statute as to real property (Sec. 45-82, D.C. 
Code, 1961 Ed.), and the rule is equally applicable to per- 
sonalty, American Security & Trust Co. v. Sullivan, 72 
F. Supp. 925, 930 (1947); Vogt v. Vogt, 26 App. D.C. 46 
(1905). It is thus apparent that the nephews and nieces 
who were the intended recipients of the corpus of the trust 
upon its termination had a vested interest in the remain- 
der as of the date of testator's death, June 6, 1928, be- 
cause it was then known which nephews and nieces were 
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living at the time of his death. It is further apparent, 
therefore, that the heirs of such nephews and nieces are 
entitled to take the interest of their predecessors, and 
that the court below correctly so held. 


C. The Will on Its Face Shows the Testator's Inten- 
tion To Benefit Appellees Dorothy Burg Van Alen, 
Stoddard Simpson Burg and Robert Simpson Stuart 


1. Paragraph ELEVENTH Supports Appellees’ Posi- 
tion. 


In this section appellees will demonstrate that they are 
the intended beneficiaries of the remainder of the residu- 
ary trust set up in Paragraph ELEVENTH of the will and 
that the court's ruling below was correct. 


As has been heretofore set out (supra, pp-1-4), testator 
favored four brothers and sisters, i.e., Francis Stoddard 
Simpson, Horton Simpson, Cora Simpson Stuart and Car- 
oline Simpson Stuart, in his will. Except for minor be- 
quests, they took outright life interests in his entire es- 
tate. 


Paragraph ELEVENTH of the will provided that the re- 
siduum of testator's estate should be set up in a trust, the 
net income to be divided into four equal parts payable 
quarterly to the two favored sisters, Cora Simpson Burg, 
Caroline Simpson Stuart, and the two favored brothers, 
Francis Stoddard Simpson and Horton Simpson. The par- 
agraph further provided thatas the death of each life ben- 
eficiary occurred, the net income should be paid equally 
to those surviving and that the whole of such income should 
be paid to the last survivor of his brothers and sisters 
named above. These provisions amply support the find- 
ing of the court below that these four brothers and sisters 
were those testator "intended to prefer" (J.A. 26a) or 
those whom he "desired to prefer.” (J.A. 27a) 


The last sentence of Paragraph ELEVENTH provides 
for disposition of the trust after the death of the last sur- 
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vivor of the brothers and sisters expressly named as life 
beneficiaries in the paragraph by use of the following lan- 
guage: 

"Upon the death of the last survivor of my brothers 
and sisters in this paragraph named, this trust shall 
terminate, and the aforesaid residuary estate, to- 
gether with all income thereafter accruing and all 
increment thereon, shall be distributed to my said 
trustee among my nephews and nieces, (children of 
my deceased brothers and sisters) who may be liv- 
ing at the time of my death, share and share alike, 
per capita and not per stirpes.” (J.A. 13a) 


Analysis of the structure and content of the last sen- 
tence of Paragraph ELEVENTH makes abundantly clear 
that the court below was correct in concluding that testa- 
tor intended to limit the distributees of the trust corpus 
to the children of the named life beneficiaries of saidtrust 
provided only that they be living at the time of his death. 
At the outset of the sentence, testator recites that this 
trust shall terminate "upon the death of the last survivor 
of my brothers and sisters in this paragraph named." 
The testator then recites that the corpus, including all 
undistributed income thereon, shall be distributed by the 
trustees. The distribution set out in said sentence is that 
said funds should be distributed per capita "among my 
nephews and nieces, (children of my deceased brothers 
and sisters) who may be living at the time of my death." 
Appellees submit that a natural and unstrained construc- 
tion of the words of limitation in the parenthetical clause 
"(children of my deceased brothers and sisters)" limits 
the children in question to children of the deceased broth- 
ers and sisters in the said paragraph specifically named 
and who were expressly described at the beginning of the 
sentence. 


The sentence recites that the trust shall terminate 
"upon the death of the last survivor of my brothers and 
sisters in this paragraph named." It is perfectly obvious 
that the deceased brothers and sisters referred to in the 
limiting parenthetical clause of this sentence referred to 
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the fact that the last of these brothers and sisters has 
died and as a result the corpus of the trust is in the po- 
sition for distribution. The sentence obviously intended 
a prospective application only. 


When the testator used the words, "(children of my 
deceased brothers and sisters)" he was reiterating his 
interest in the class composed of the brothers and sisters 
previously named in said paragraph and the clause being 
used in so close juxtaposition to the clause "brothers and 
sisters in this paragraph named" completely explains 
why testator felt it unnecessary to state with any more 
particularity whether he meant brothers and sisters (1) 
deceased at the time the will was made, (2) deceased at 
the time of his death, (3) deceased at the time of the ter- 
mination of the trust, or (4) deceased at any other speci- 
fied time. 


Testator could not predict when he would die or when 
the trust would terminate and, therefore, if the crucial 
sentence be interpreted to refer to deceased brothers and 
sisters as of the date of his death or as of the date of the 
termination of the trust, the disposition to the children of 
such deceased brothers and sisters, living at the time of 
testator's death, would be completely fortuitous. It was 
entirely possible that a sister with surviving children 
would outlive all four life beneficiaries of the trust. Tes- 
tator might just as well have drawn lots to determine the 
object of his bounty if this interpretation be adopted. The 
testator could, however, have been certain that the two 
brothers and two sisters specifically named in Paragraph 
ELEVENTH would be deceased at the date fixed for termi- 
nation of the trust. Therefore, testator could be sure that 
his bounty would go to the family lines he favored in the 
will and those he designated to receive the trust benefits. 


It would not seem logical to adopt a construction of the 
language of the will which would include as distributees 
children of such of the remaining brothers and sisters of 
the decedent not expressly named as life beneficiaries in 
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Paragraph ELEVENTH who happened to be deceased at the 
time of his death or at the date of the termination of the 
trust and not include children of any of those brothers and 
sisters who would then be alive. As the court below held, 
these other interpretations ''would give a somewhat tor- 
tured construction to this paragraph."" (J.A. 27a) 


Reduced to its simplest terms, and to illustrate the 
position here taken, the last sentence in Paragraph 
ELEVENTH might be paraphrased as follows: 


"Upon the death of my sister, Jane Doe, this trust 
shall terminate, and the residuary estate shall be 
distributed to the children of my deceased sister, 
living at my death.” 


We submit that all would agree with a ruling of the trial 
court that the testator was intendingto benefit the children 
of Jane Doe, provided only that they survived testator. 

’ That is appellees’ position. 


Under the example given, the position of Appellant, 
Amelia R. Collins (and alternatively by Virginia L. J. Wal- 
lace) is that the children of all sisters who may be dead 
when Jane Doe dies, take, provided said children survive 
testator. The position of appellant, Virginia L. J. Wal- 
lace, is that only the children of another sister who was 
dead at the time the will was drawn would take, provided 
said children survive testator. Appellants, Abbie M. 
Simpson, et al, take the position that only the children of 
other sisters (excluding Jane Doe's children) who were 
dead at the time of testator's death would take, provided 
said children survived testator. 


This example strips the various contentions to bare 
bones and demonstrates the logic and correctness of the 
ruling of the court below which, put into the context of 
this example, was that Jane Doe's children were the in- 
tended remaindermen. 


It is, thus, logical and consistent with the language of 
the last sentence of Paragraph ELEVENTH of the will to 
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conclude that the "deceased brothers and sisters" men- 
tioned in the parenthetical clause refers to the two broth- 
ers and two sisters specifically described inthe first part! 
of the sentence. Under this interpretation, appellees, 
Dorothy Burg Van Alen, Stoddard Simpson Burg, and Rob- 
ert Simpson Stuart, are the only children (Stoddard Simp- 
son Burg, standing in the shoes of his father, Edwin Simp- 
son Burg) of said brothers and sisters who survived tes- 
tator, and the court below correctly ordered that each 
should receive one-third of the terminated trust proceeds. 


2. Other Provisions of the Will Support Appellees' 
Position. 


When testator desired to leave property to a class un- 
restricted by any parenthetical designation or condition 
he found no difficulty in employing the proper words to do 
so, Paragraph SECOND of the will in question provides: 


"T also give and bequeath to my said wife all of my 
jewelry and personal effects to be distributed by 


her among my nephews who may survive me, in 
such manner as my said wife, in her discretion, 
may deem fit.” (J.A. 9a) 
Here we see in an early paragraph of the will that testa- 
tor provided an unrestricted gift for "nephews who may 
survive me." 


In Paragraph SIXTH of the will in question testator left 
the sum of $1,000 each to "my nephews and nieces here 
named." Testator therein also mentions the "children of 
my deceased brother, Edwin F. Simpson" and a "son of 
my deceased sister, Virginia Simpson Johnson." (J.A. 10a, 
11a) In this connection it should be noted that the crucial 
sentence in Paragraph ELEVENTH of the will speaks of 
"children of my deceased brothers and sisters." The 
employment of the plural in describing the brothers and z 
sisters as deceased effectively eliminates the contention 
made by Appellants, Abbie M. Simpson, et al, that the 
children of a deceased brother, Edwin F. Simpson, and a 
deceased sister, Virginia Simpson Johnson, were the ones 
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intended to be described by the limiting language in Para- 
graph ELEVENTH. By listing by name his only then de- 
ceased brother and his only then deceased sister in Para- 
graph SIXTH testator effectively precluded the assertion 
that the language, deceased brothers and sisters, in Para- 
graph ELEVENTH refer to only one brother and one sister. 
The mention of one deceased brother and one deceased 
sister in Paragraph SIXTH shows that testator was fully 
conscious that he had only one deceased brother and one 
deceased sister, each with living children, at the time of 
the execution of the will and reinforces the finding of the 
court below that it would give "a somewhat tortured con- 
struction” (J.A. 27a) to this paragraph to assume that he 
would speak of one brother andone sister as 'my deceased 
brothers and sisters." 


The plan of the testator's will shows conclusively that 
he had no intention of treating all nephews and nieces 
equally. This is demonstrated by analysis of the will: 


1. Paragraph SECOND of the will left jewelry and per- 
sonal effects to "nephews who may survive me."" Nothing 
is left to descendants of nephews who predeceased testa- 
tor nor is anything left to nieces. (J.A. 9a) 


2. Whereas Paragraph SIXTH leaves $1,000 to be dis- 
tributed to children of a deceased nephew, Stoddard Simp- 
son [Somers] Burg, no similar monetary bequest is given 
to the children of the deceased nephew Crayke Simpson 
Priestley. (J.A. 10a, 11a) 


3. Paragraph EIGHTH of said will leaves medical books, 
magazines, surgical instruments, etc. to Joseph Biddle 
Priestley and James Taggert Priestley who were the sons 
of a deceased nephew, Crayke Simpson Priestley. (J.A. 
11a) This no doubt was because of their special interest 
in medicine and while it was an appropriate gift, it did not 
represent equality of treatment among all testator’s neph- 
ews. 


4. His niece, Dorothy Burg Van Alen, was given the 
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beneficial interest in a trust covering a house and lot at 
269 Second Street, Northumberland, Pennsylvania, and 
under conditions named in Paragraph NINTH of said will 
this life interest was to be converted into a fee for her 
benefit or the benefit of said niece's issue. (J.A. 11a, 
12a) 


5. By Paragraph THIRD of said will the heirs of a sis- 
ter, Cora Simpson Burg, were to receive one-fourth in- 
terest in premises known as Oak Hall after the death of 
Mrs. Burg. Mrs. Burg's heirs were also to receive a 
one-third interest in Francis Stoddard Simpson's one- 
fourth life interest in Oak Hall, which life interest was 
to come into being only upon the death of Mrs. Burg. 
(J.A. 9a, 10a) 


This inequality of treatment shows that testator's will 
was drawn to benefit those in whom he had a special in- 
terest, i.e., the two brothers and two sisters mentioned 
in the residuary clause, Paragraph ELEVENTH and their 


children, and was not drawn with the idea of treating all 
nephews and nieces equally. 


The entire pattern of the will itself shows his interest 
in his two living sisters and two living brothers named in 
Paragraph ELEVENTH It has been shown, supra, pp. 1-4, 
how testator's bounty was centered on these four. Each 
received special consideration, and in the aggregate, ex- 
cept for minor bequests, received, either outright or a 
life interest in testator's entire estate. 


The very fact that the trust in question was set up in 
the residuary clause shows the intention by testator to 
specially benefit the four brothers and sisters named 
therein, as well as their children who survived him. The 
familiar and classical pattern of a will is to make provi- 
sion for certain and definite beneficiaries, and then, in 
the residuary clause, to provide for those whom testator 
desires especially to benefit. This reinforces the pattern 
of the will. Itis but another indication of testator's inten- 
tion to prefer the children of the life beneficiaries named 
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in the residuary trust, and supports the court's finding 
below to that effect. 


Testator, obviously, would have no way of knowing how 
long any one of the life beneficiaries of the trust would 
live, and this, no doubt, would have prompted him to de- 
sire to be certain that the benefits of the trust would de- 
volve upon the children of the life beneficiaries. 


Examination of the will shows that each paragraph 
thereof is an entity, making a complete disposition in each 
paragraph of the items which are the subject of testator's 
bounty to the individual or class concerned. In no para- 
graph does testator refer to another paragraph in order 
to ascertain the beneficiaries intended, or go outside the 
plood line indicated in the paragraph. See Paragraph 
THIRD, for example. (J.A. 9a, 10a) This fact isa strong 
indication that testator intended Paragraph ELEVENTH to 
be an entity complete in itself and that the ultimate bene- 
ficiaries of the trust were intended to be the children of 
the named life beneficiaries therein, provided only that 
such children be living at the time of testator's death. 


These considerations all show that the decision below 
was correct, i.e., that the intention of the testator in Par- 
agraph ELEVENTH was to benefit the children of the broth- 
ers and sisters therein named. The decision below should 
be affirmed. 


Il 
THE POSITION OF APPELLANTS IS UNSOUND 


A. The Position of Appellants, Abbie M. Simpson, 
et al, Is Unsound 


1. Reply to Digressive "Apercu."' 


Appellants, Abbie Simpson, et al (No. 17983), under the 
heading "Apercu" make certain unwarranted statements 
and representations which cannot and should not be ig- 
nored. 
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It is not known precisely what force these appellants 
desire their comments under the heading "Apercu" to have 
as this is a section of the brief not provided for under the 
Rules of this Court. If these appellants seriously urge 
the matters therein contained as grounds for reversal, it 
is assumed that they would have been included within the 
statement of points relied upon. Their nature requires 
an answer. 


The word “Apercu" is defined in Webster's New Inter- 
national Dictionary, Second Edition, Unabridged, published: 
by Merriam Webster, 1959, at page 123 as "a hasty im- 
pression: an immediate insight, instinctive rather than 
analytical." Appellants’ use of the. heading is consistent 
with its content. It is not analytical. 


These appellants direct remarks, ad hominem in char- 
acter, to the manner in whichthe argument below was con- 
ducted and the case disposed of, These remarks are as 
unwarranted as they are ungracious. 


The case came on regularly before the Judge below 
and was the first one on his assignment of motions. Ar- 
gument of counsel commencedat approximately 10:00 a.m. 
and the matter was not concluded until after 12:00 o'clock. 
All counsel were given full opportunity to present their 
positions.® 


The transcript of the argument inthe record comprises 
73 pages of typewritten matter and examination will indi- 
cate that the court heard all counsel fully and completely. 


5 when counsel, Mr. Webster, remarked to the Court "I will be 
very brief, Your Honor," the following appears in the tran- 
script: "THE COURT: Take whatever time is necessary. 
This is an important matter and I want all counsel to feel 
free to take whatever time is necessary to make a full ar- 
gument." (Tr. 56) 


Later, the Court said: "Does anyone else care to be heard 
further?" (Tr. 66) Mr. Tilbury, counsel for these appellants, 
took advantage of this opportunity to address the Court further. 
(Tr. 67) 
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The oral decision rendered from the bench after hear- 
ing full argument indicates a complete and analytical 
grasp of the facts involved and a full appreciation of the 
contentions made by the various parties. The trial judge, 
however, did not rest the matter upon his oral decision, 
as the record shows that on September 15, 1965, the same 
date that the conclusion of law and judgment was entered, 
he filed a revised copy of the Court's oral opinion. 


These appellants attempt toreflect uponthe trial Judge 
below by remarking that he did not know the relationship 
of the parties before taking the bench. This is not even 
an unsubtle way of implying that the Court below had not 
read all of the documents which had been filed by the var- 
ious parties in connection with thefour reciprocal motions 
for summary judgment before the commencement of the 
argument. This presupposes (1) a requirement that a 
Judge should read each and every document contained in 
the file before hearing a motion, and (2) that counsel have 
some inability to present their case orally fully and fair- 
ly and with appropriate references to such written mate- 
rial as is pertinent to the proper disposition of the case. 
The law, fortunately, does not require the former and the 
latter is not shown here to exist. 


Under point (b) on page ii of these appellants’ Apercu, 
they assert that the oral opinion deviated from the con- 
clusion of law and judgment. 


Any fair reading of the opinion (J.A. 25a-27a) shows that 
it was the court's construction of Paragraph ELEVENTH 
of the will that children of the four brothers and sisters 
previously enumerated as life tenants of the trust therein 
set up should be those nephews and nieces who should re- 
ceive the corpus upon the termination of the trust. Para- 
graph ELEVENTH limits the nephews andnieces who should 
so receive to those "who may be living at the time of my 
death." The first paragraph of the Conclusion of Law 
(J.A. 28a) recites that the children of the four specifically 
named life tenants who were living on June 6, 1928, the 
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date of testator's death, "had an absolute vested remain- 
der interest in the trust estate." The children of the four 
named life tenants of the trust living on June 6, 1928 were 
Edwin Simpson Burg, a son of Cora Simpson Burg, Doro- 
thy Burg Van Alen, a daughter of Cora Simpson Burg, and 
Robert Simpson Stuart, son of Caroline Simpson Stuart. 
Robert Stuart and Dorothy Burg Van Alen are still living. 
Edwin Simpson Burg died on August 30, 1935 (J.A. 37a) 
and the documents of record indicate that his only child, 
a son, Stoddard Simpson Burg, succeeded to all the inter- 
est of his father in this estate. It has always been agreed 
throughout all this litigation by all parties that Stoddard 
Simpson Burg succeeds to any interest that his father Ed- 
win Simpson Burg had in the terminated trust. While it 
is true that the opinion of the court below recites that the 
nephews and nieces who take is limited to those alive at 
the time of the termination of the trust, this is obviously 
an incorrect statement on a matter not in controversy. 
The conclusions of law and judgment entered on Septem- 
ber 15, 1965 (J.A. 28a, 29a) govern the disposition of this 
case in any event. 


Counsel complains that some unsuccessful appellants 
claimed attorney fees in their motions for summary judg- 
ment andno mention of such claim is made in the opinion. 
(Point (c) pp. ii and iii) The truth is that counsel assert- 
ing such claim for attorney fees in their motions for sum- 
mary judgment did not argue the same to the court below 
and for that reason the claim could have been deemed 
abandoned. The settled law in the District of Columbia 
against the allowance of such fees® could have accounted 
for counsels' silence on the point. In any event, however, 
the conclusion of law and judgment is that appellees’ mo- 
tion for summary judgment was granted. Appellees’ mo- 
tion did not ask for attorney fees. The conclusion of law 
and judgment was that the motions for summary judgment 


S Caine v. Payne, 86 U.S. App. D.C. 404, 182 F.2d 246, 20 
A.L.R. 2d 823, cert. denied, 340 U.S. 855 (1951). 
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of all other appellants be denied. (J.A. 29a) This consti- 
tutes a denial of all requests for relief made in such mo- 
tions for summary judgment and if the request for attor- 
ney fees was not waived by not being presented to the 
court then it was denied when appellants' respective mo- 
tions for summary judgment were denied. It is significant 
that no appellant assigns as error inthis Court the failure 
of the court below to grant attorney fees to attorneys for 
the unsuccessful contenders. 


In paragraph (d) at page iii ofthese appellants’ Apercu, 
they attempt to gain some advantage from an obvious ty- 
pographical error appearing in the reporter's transcript 
of the Judge's oral opinion. These appellants point to the 
transcript at page 77 where the following language ap- 
pears: 


x * -%* it seems to the Court that it would violate the 
clear intention of the testator to limit the trust es- 
state to the four brothers and sisters and their 
children * * *" (emphasis supplied) 


The Joint Appendix filed herein contains the Judge's 
opinion as it was revised and filed on September 15, 1965 
and the applicable language there is 

1 * * it seems to the Court that it would carry out 
the clear intention of the testator to limit the trust 
estate to the four brothers and sisters and their 
children * * *" (J.A. 27a; emphasis added) 

Reference to the revised copy of the oral opinion which 
was filed by the Court on September 15, 1965 shows that 
the language of this sentence used in the Joint Appendix 
is correct. It is perfectly obvious from the context of the 
opinion of the court below that the use of the word "'vio- 
late" in the reporter's transcript was nothing more than 
a typographical error which was discovered by the court 
when it read and corrected this error. 


It is amazing for these appellants to argue as they do 
at pages iii and iv of the Apercu that the court below gave 
an oral opinion which was in effect deciding this case in 
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their favor. Had they genuinely felt so, one may be sure 
that they would have objected to the form of the conclu- 
sions of law and judgment which was not entered until fif- 
teen days after the oral opinion was delivered, and after 
full notice. 


We have previously noticed point (e) on page iv of these 
appellants" Apercu (supra, pp. 21-22). It is perfectly ob- 
vious that the nieces and nephews who take the corpus of 
the trust after its termination are those "who may be liv- 
ing at the time of my death" rather than at the time of the 
termination of the trust. The conclusion of law and judg- 
ment entered herein so provide. This cannot be a point 
of substance. - 


2. Reply on Merits to Contentions of Abbie M. 
Simpson, et al. 


Appellants, Abbie M. Simpson, Frank P. Simpson, Jr., 
Elizabeth Simpson Dear and Alice Simpson Rafter (No. 
17983), take the position that the court below erred in not 


interpreting the last sentence of Paragraph ELEVENTHof 
the will as requiring the terminated trust to be divided 
only among the children of testator's brothers and sisters 
who died before testator did. 


Under this view, the appellants urge that the "children 
of my deceased brothers and sisters" in the parenthetical 
clause in the last sentence of Paragraph ELEVENTH re- 
fers to brothers and sisters who may be dead at the time 
of testator's death. 


The geneological chart supplied by these appellants 
(following p. 2 of brief) is contrary to that set out in the 
Joint Appendix (J.A. 37a-41a) and the errors therein are 
such as to make it completely unreliable as a guide. 


1. The brother, Edwin Franklin Simpson is incorrect- 
ly designated as Edwin Frank Simpson. (J.A. 37a) 


2. The date of birth of Mary Ann Simpson is omitted. 
This was 1854. (J.A. 37a) 
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3. The date of birth of Laura Simpson is omitted. She 
was born March 21, 1862 and died March 22, 1862. (J.A. 
37a) 


4. The date of birth of Anthony L. Simpson is omitted. 
He was born April 2, 1869 and died April 9, 1869. (J.A. 
37a) 


5. The son of Caroline Simpson Stuart, Robert Simp- 
son Stuart, is incorrectly designated Robert McCune Stu- 
art. (J.A. 37a) 


6. A daughter of Cora Horton Simpson is omitted en- 
tirely. The daughter was Mary Blanche Burg, born De- 
cember 28, 1882 and died October 18, 1885. (J.A. 37a) 


Each argument used to support the position of these 
appellants has fatal infirmities. At the outset, appellees 
hasten to agree with much of the general propositions of 
abstract law cited and urged by the various appellants. 
Specifically appellees agree that the intention of testator 
controls and asserts that that was precisely what the 
court below ascertained and properly declared. 


a. Points Il, Il, IV, and V 


No quarrel exists with respect to appellants’ Abbie M. 
Simpson, et al, proposition that generally language used 
is construed as of the date of execution of the will and that 
words may be assumed to be used in their usual sense. 
This is only another way of stating that testator's inten- 
tion governs. 


These appellants, however, make the strange conclu- 
sion from these general principles that the word "de- 
ceased" as used in every will, and particularly this will, 
therefore, must, as a matter of law, grammar and usage, 
invariably refer to one who was dead at the date of the 
instrument. 


This is nonsense. The will itself carries its refuta- 
tion. 
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Paragraph ELEVENTH of the will used the word "de- 
ceased" in the sentence just before the one in question in 
such a fashion as to indicate that testator was speaking 
prospectively. After naming the two brothers and the two 
sisters who are the life beneficiaries of the income from 
the trust there set up, the will recites 


"Upon the death of each of said brothers and sisters 
hereinabove named, the proportionate share of said 
net income theretofore payable to such deceased 
brother or sister shall thereafter be divided equal- 
ly among those surviving of the four brothers and 
sisters in this paragraph named * * *" (J.A. 12a; 
emphasis added) 


Will appellants contend that the. "deceased" brother 
and sister referred to in this sentence specified a broth- 
er or sister who was dead at the time of the execution of 
the will? The use of the word "deceased" in the sentence 
just quoted to refer to the time when presently alive 
brothers or sisters, (the life tenants of the Paragraph 
ELEVENTH trust) will be dead reinforces the correctness 


of the interpretation below. 


It should be further noted that the testator frequently 
spoke of persons who were then dead as though they were 
alive. The will refers in the present tense to testator's 
grandfather (Pars. THIRD and FIFTH), his Aunt (Par. 
THIRD), and his mother (Par. FOURTH) although all of 
these individuals predeceased the execution of the will 
by many years. 


These appellants correctly state that at the time the 
will was drawn, December 17, 1926, testator had only a 
single deceased brother and a single deceased sister, who 
then had children alive (No. 19783, p. 9). From this ad- 
mitted fact these appellants leap to the conclusion that 
testator must have meant to limit his bounty to the chil- 
dren of this brother and sister for did he not usethe word 
"deceased" to describe those brothers and sisters whose 
children he desired to benefit. With a flourish these ap- 
pellants say "as a matter of common sense, one would 


27 


not speak of one's brothers and sisters as ‘decased' in 

a Will, or any place else, if they were still alive!" (p. 9) 
The leap is far too strenuous; the challenge carries its 
own answer. 


Appellants’ difficulty here is that they cannot determine 
whether to standonthe proposition that the clause in ques- 
tion should speakas of the date of the execution of the will 
or the date of death. If they limit their argument to inter- 
pretation as of the date of execution of the will they are 
confounded by the fact that there is only one sister, (Vir- 
ginia Simpson Johnson) and one brother (Edwin F. Simp- 
son) who were deceased at the time who had living chil- 
dren. The limiting clause in the will is "(children of my 
deceased brothers and sisters)." The plural was used 
purposely. That testator knew that he had only one de- 
ceased brother and one deceased sister with living chil- 
dren when he drew the will is demonstrated in Paragraph 
SIXTH when he left a small cash bequest to certain named 
nieces and nephews "children of my deceased brother, 
Edwin F. Simpson," and to a nephew "son of my deceased 


sister, Virginia Simpson Johnson." (J.A. lla) 


Being thus driven away from the position that the lim- 
iting clause had reference to only one deceased brother 
and one deceased sister, with children alive, at the time 
of the execution of the will, these appellants suggest that 
testator intended to refer to the live children of such 
brothers and sisters who might be deceased at the time 
of his death. The difficulty with this assumption is that 
testator could have no conceivable way of knowing when 
he drew the will which of his then living brothers and sis- 
ters would be dead at his death. Some intelligence should 
be assumed in the drafting of a will. This will demon- 
strates intelligence. It surely would be the antithesis of 
logic to assume that the testator intended to leave the cor- 
pus of his trust to a group of nephews and nieces whom he 
could not identify, but who would be chosen on the mere 
fortuity that their parent would die before testator did. 
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The interpretation of the clause in question by the court 
below has none of these infirmities and uncertainties. 
The holding of the court was consistent with the proposi- 
tion that the testator knew the four brothers and sisters 
to whom the life estate was limited; that after the death 
of the last of the four brothers and sisters the corpus 
would be distributed to the children of the four life ten- 
ants, provided only that said children be living at testa- 
tor’s death. This was consistent with his indicated pref- 
erence for these four brothers and sisters and the testa- 
tor had no doubt as to what line of the family he would 
benefit, i.e., the children of his four favored brothers 
and sisters. 


b. Point VI 


While it may be assumed that this will was drawn by 
one of the three attorneys who witnessed it, this does not 
indicate that appellants’ strained interpretation should be 
adopted rather than the logical and consistent interpreta- 
tion decreed below. In fact, that a competent scrivener 


drew the will militates against the bizarre and capricious 
interpretation sought by appellants. 


c. Point VII 


In this section these appellants argue that because in 
Paragraph SIXTH of the will there is a reference to a "de- 
ceased brother” and a "deceased sister" this means that 
testator was referring only to this brother and this sister 
when he referred in Paragraph ELEVENTH to "my deceased 
brothers and sisters.” The argument proves too much. 
It is not logical that testator would have referred to a de- 
ceased brother as "my deceased brothers" or to a de- 
ceased sister as "my deceased * * * sisters." This ar- 
gument has been disposed of heretofore, supra, pp. 16- 
17, 27, to which reference is made. 


At pages 14 through 16, these appellants make refer- 
ence to documents beyond those considered by the court 
below. These documents are certain petitions for admin- 
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istration. It is strange that appellants would urge these 
matters here as they agreed at the argument below that 
they were extraneous. When these appellants’ counsel 
started to bring these documents to the attention of the 
Court, the following colloquy took place: 

"THE COURT: I don't think I can consider those ex- 


traneous documents, Mr. Tilbury, aS an aid to con- 
struction of the will. 


"MR. TILBURY: All right, Your Honor, I won't pur- 
sue it, then, in that event.” (Tr. 42-43) 

In any event, it is difficult to see relevant force in the 
fact that in petitions for probate of this and other family 
wills the word "deceased" was used to refer to individuals 
who had died. This certainly does not militate against the 
finding of testator's intention made by the court below. 


d. Point VIII 


In this section these appellants make three additional 
arguments in support of their contention. They say 


1. The construction found below would require the ad- 
dition of words. (p. 17, Brief, No. 19783) 


2. At the time the will was executed there was only 
one niece among the children of the life tenants of the 
residuary trust and, therefore, testator could not have 
intended the children of such life tenants to take the cor- 
pus as he usedthe words "among my nephews andnieces.” 
(pp. 17-18, Brief, No. 19783) 


3. As both the brothers named as life tenants had no 
children at the time of the execution of the will, testator 
could not have intended their children to be remainder- 
men of the trust. (p. 18, Brief, No. 19783) 


Itisfirst urgedthat the inclusion of language inthe early 
portion of Paragraph ELEVENTH such as "brothers and 
sisters hereinafter named," "said brothers and sisters 
hereinabove named," and "brothers and sisters in this 
paragraph named," (emphasis supplied) and the absence 
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of such language in the parenthetical clause in question 
shows a deliberate attempt to expand the beneficiaries 
(an argument of appellant Amelia R. Collins) and to re- 
duce the beneficiaries (an argument of appellants, Vir- 
ginia L. J. Wallace and Abbie M. Simpson, et al). The 
contention assumes too much. There is nothing to indi- 
cate a deliberate omission of any words. As has been 
pointed out, the juxtaposition in the same sentence, of a 
clause describing the termination of the trust as taking 
place upon the death of the last survivor of "my brothers 
and sisters in this paragraph named" is an indication that 
when he speaks of "my deceased brothers and sisters" in 
the same sentence, he is speaking of those "in this para- 
graph named." c 


It is contended that to adopt the construction that chil- 
dren of the life tenants were the intended beneficiaries 
would require the insertion of the word "said" or its 
equivalent in the clause in question so that it would read 
"(children of my said deceased brothers and sisters)." 
We state again, as the court below held, the insertion of 
this word is unnecessary as the intention of the testator 
requires the clause to be given this meaning. The argu- 
ment with respect to insertion of words, however, defeats 
all other contenders. In each other case the language of 
the clause in question would have tobe materially changed 
to clearly effectuate the interpretation sought. 


1. Abbie M. Simpson, et al, contend that the phrase 
refers to a deceased brother and sister as of the time of 
testator'’s death. To clearly get this result the language 
would have to be 


"(children of any of my brothers and sisters who may 
predecease me)." 


2. Amelia R. Collins (and Virginia L. J. Wallace, al- 
ternatively) contends that the phrase refers to brothers 
and sisters who are deceased at the time of the termina- 
tion of the trust. To clearly get this result the language 
would have to be 


31 


"(children of any of my brothers and sisters who may 
be deceased at the time of termination of this trust)." 


3. Virginia L. J. Wallace urges that the phrase refers 
to a deceased brother andsister as of the time of the mak- 
ing of the will. To clearly get this result the language 
would have to be 


"(children only of my presently deceased brother and 
sister)," 


It is submitted that the contention of appellees, Dorothy 
Burg Van Alen, Stoddard Simpson Burg and Robert Simp- 
son Stuart, does not require any changes in the literal lan- 
guage of the clause, and, in any event, does not require 
the material and substantial changes in text required to 
express the contentions of others. 


The second and third points these appellants make 
under this heading are put in proper perspective when it 
is realized that the language of the last sentence in Para- 
graph ELEVENTH is prospective. It speaks of the nephews 


and nieces "(children of my deceased brothers and sis- 
ters)" who may be living at his death. He did not know, by 
name who they might be, except that they would be within 
the class of children of the four brothers and sisters who 
were life tenants of the trust. 


Appellants state that at the time of execution of the will 
there was only one niece among the children of the life 
tenants of the trust and no children of any brothers. This 
is true. These appellants then argue that testator would 
not have used the plural word "nieces" if he had only one 
niece at the time the will was drawn. The court below 
considered the argument here advanced on behalf of ap- 
pellants, Abbie M. Simpson, et al, and aptly remarked on 
the point: 

"Well, of course, the testator, * * * if we adopt Mr. 
Thompson's construction - could not foretell wheth- 


er he would have only one niece or more, so he used 
the plural." (Tr. 46) 
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The appellants overlook the fact that at the time of the 
execution of the will testator'’s brother, Horton Simpson, 
was married to a woman who was then only 43 years of 
age (J.A. 35a). No matter whether there is a legal pre- 
sumption that a woman is capable of having children at 
any age”, it is perfectly obvious when this will was drafted 
the testator did not have any such technical or legal pre- 
sumptions in mind, but used the plural merely because, as 
the Court below remarked, he "could not foretell whether 


he would have only one niece or more, so he used the plu- 
ral." (Tr. 46) 


e. Point IX 


Appellants, Abbie M. Simpson, et al, urge that the 
court's construction of the will would overturn a host of 
"well-settled rules" (p. 20, Brief, No. 19783). Upon anal- 
ysis, appellants' arguments on this point turn uponthe un- 
controverted fact that paragraph ELEVENTH in the will 
provided that the corpus of the terminated trust would be 
distributed to nephews and nieces "who may be living at 
the time of my death." No construction on this point is 
needed here. This was testator's desire and he so Set it 
down. Under any construction, this phrase must be given 
full effect. Appellants’ argument that there were two 
nieces and three nephews, all children of Edwin F. Simp- 
sonand Virginia S. Johnson (a brother andsister who were 
deadat date of execution of the will) who were alive at the 
death of testator and hence "the singulars and plurals 
match perfectly" (p. 23, Brief, No. 19783) conveniently 
overlooks the fact that testator could not know what neph- 
ews and nieces would survive him and that any such per- 


v Wigmore on Evidence (3d Ed. 1940), Sec. 2528, p. 451-452, and 
particularly 1964 Pocket Supplement, Sec. 2528, p. 201, and 
cases there cited. United States v. Provident Trust Company, 
291 U.S. 272 (1934). In this connection the footnote 28 in ap- 
pellants' (19783) brief cited to support such a presumption are 
inapposite and it is appellees" belief that these cases were er- 
roneously cited by such appellant. 
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fect matching, using hind-sight, is a mere coincidence, a 
fortuity, and of no legal or logical force. 


These appellants also urge ((c) p. 22, Brief, 19783) 
that the construction adopted by the court would result in 
the children of the life tenants receiving more than the 
children of other brothers and sisters. The entire will 
demonstrates a pattern of favoring the two brothers and 
two sisters who were named as life beneficiaries of the 
residuary trust. The pattern of the will has heretofore 
been set out, supra, pp. 1-4. The intention of testator to 
benefit the four life tenants in Paragraph ELEVENTH is 
obvious. These facts, among others, impelled the court 
below to correctly conclude that testator “desired to keep 
both the corpus and the income of the estate within the 
group of the four brothers and sisters or their survivors” 
(J.A. 27a). If there be inequality of benefits among broth- 
ers and sisters or among nephews and nieces this was the 
testator's expressed intention. No rule of law or reason 
requires a testator to provide equal treatment for rela- 


tives of the same degree. A will is generally the antithe- 
sis of equality — hence its efficacy. 


Appellants argue that the testator did not in Paragraph 
ELEVENTH intend to benefit a child when he had benefitted 
the child's parent because, presumably, the child would 
receive some of the parent's lifetime benefits by inheri- 
tance from their parents at death. (p. 22, Brief, 19783) 
The complete and short answer to this argument is that 
the testator did just thet in another section of the willand 
therefore, it cannot be assumed that the testator did not 
intend such a consequence inthis section of the will. Par- 
agraph THIRD of the will provided that a life estate in the 
family home in Northumberland, Pennsylvania, known as 
Oak Hall should vest inCora Simpson Burg. (J.A. 9a, 10a) 
It further provided that on her death (if not sold prior 
thereto) the property was to be distributed one-fourth to 
her heirs, one-fourth to Caroline Simpson Stuart, one- 
fourth to Horton Simpson and one-fourth for life to Fran- 
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cis Stoddard Simpson. The latter one-fourth life interest 
to Francis Stoddard Simpson was, upon his death, to be 
divided, one-third to the heirs of sister Cora Simpson 
Burg, one-third to brother Horton Simpson, and one-third 
to sister Caroline Simpson Stuart. This clearly shows 
testator'’s intention to provide for the children of Cora 
Simpson Burg on her death notwithstanding she had a 
prior life interest in the property. 


Paragraph THIRD of this will further provided that 
Cora Simpson Burg had the power to sell Oak Hall during 
her lifetime. This power was actually exercised. Upon 
such sale Paragraph THIRD provided that the proceeds be 
divided equally among testator's two sisters, Cora Simp- 
son Burg, Caroline Simpson Stuart and his two brothers, 
Francis Stoddard Simpson and Horton Simpson or their 
heirs. This disposition again demonstrates the testator's 
abiding interest in the two brothers and two sisters and 
their descendants which is carried out in Paragraph 
ELEVENTH and in accordance with appellees" contention. 


At page 24 of these appellants’ brief (No. 19783) there 
is a concluding paragraph using a fragmentary quotation 
from the colloquy during the course of argument below. 
It is true that Judge Holtzoff stated to these appellants" 
counsel that ifa "literal construction of the will is adopted, 
that there is a great deal of merit in the contention" ad- 
vanced by appellants’ counsel (Tr. 55). What appellant 
does not state to the Court is that the court below went 
on to say in that connection 

"The only question is whether the entire paragraph 
should be read together and whether the limitation 
to the four specified brothers and sisters contained 
in the first sentence should be carried over into the 
third sentence.” (Tr. 55) 

The court below, of course, after hearing the full ar- 
gument and considering the various contentions, ruled in 
favor of the contention that all the language taken togeth- 
er impels the conclusion that the words of limitation in 
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question were meant to be applicable to the four specified 
brothers and sisters mentioned in the paragraph. 


It is submitted that the contentions of appellants, Ab- 
bie M. Simpson, et al, are unfounded. 


B. The Position of Appellant Amelia R. Collins 
Is Unsound. 


080008080800 


Appellant, Amelia R. Collins (No. 19784), and alterna- 
tively Virginia L. J. Wallace (No. 19785), make the argu- 
ment that the word deceased in the restrictive clause 
"(children of my deceased brothers and sisters)" refers 
to those deceased at the time of the termination of the 
trust. We now know the trust terminated on April 27, 
1963, upon the death of the last of the four named life ten- 
ants inthe residuary trust. Under this interpretation the 
clause "children of my deceased brothers and sisters" 
would refer toall of testator's brothers and sisters mere- 
ly because of the fortuity (as we now know it) that all tes- 
tator's brothers and sisters did predecease the survivor 
of the life beneficiaries named in Paragraph ELEVENTH. 
Under this interpretation the children of any of testator's 
brothers and sisters who outlived Caroline Simpson Stu- 
art would have been eliminated from any benefits in this 
corpus of the trust. It is hardly likely that the testator's 
bounty would be so capriciously distributed. This is es- 
pecially true when one examines the will in its entirety 
and with due consideration to the care with which distri- 
bution in each paragraph thereof constitutes a logical en- 
tity, and the patent disposition to favor the line of the four 
brothers and sisters specifically mentioned in paragraph 
ELEVENTH. 


The construction sought by Amelia R. Collins would 
also have the unusual] and legally unfavored effect of de- 
laying until the death of the last survivor of the life ben- 
eficiaries the knowledge of what nephews and nieces would 
be children of deceased brothers and sisters. It is clear 
that the testator intendedto create a vested remainder for 
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there were persons in being (Edwin Simpson Burg, son of 
Cora S. Burg; Dorothy B. Van Alen, daughter of Cora S. 
Burg; and Robert S. Stuart, son of Caroline S. Stuart) who 
would have an immediate right of possession upon the 
termination of the intermediate or precedent life estates 
of those life tenants named in Paragraph ELEVENTH of 
the will. Such vested interests are favored. American © 
Security & Trust Co. v. Sullivan, 72 F. Supp. 925, 931 
(1947), and cases there cited. 


If the distributees of the trust in Paragraph ELEVENTH 
be construed as all of testator's nieces and nephews who 
may be living at the time of testator’s death the paren- 
thetical clause "(children of my deceased brothers and 
sisters)" would be without meaning. It is a cardinal rule 
of construction that all words of a will must be considered 
and given their ordinary meaning if possible. In Para- 
graph SECOND this limiting clause was omitted; testator 
spoke only of "nephews who may survive me.” Certainly 
the same meaning cannot be given to the two provisions, 
as Amelia R. Collins would have this Court do. 


Amelia R. Collins makes an improper assumption that 
nephews and nieces were treated approximately equally 
in the will (last paragraph, p. 6, Brief, 19784) and con- 
cludes, therefore, that testator must have intended all his 
surviving nephews and nieces to share equally inthetrust 
fund. We have heretofore shown (supra, pp. 17-18), that 
equality of treatment for nieces and nephews was not pro- 
vided for in the will. This argument, therefore, fails be- 
cause of a faulty premise. 


Amelia R. Collins also urges that testator would "un- 
doubtedly not want any property passing to children of a 
living brother or sister since no provision is made for 
brothers and sisters other than those named in Article 
Eleventh." (p. 7, Brief, No. 19784) The trouble with this 
argument is that it is factually incorrect. In Paragraph 
SIXTH (J.A. 10a, 11a) property is left to children of living 
sisters. This fallacious argument must, therefore, fall. 
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At page 9, et seq. of brief of appellant, Amelia R. Col- 
lins (No. 19784) reference is made to cases wherein court 
decisions interpreted the words "nephews and nieces" as 
used in the wills under scrutiny in those decisions. Deci- 
sions of this type are of little aid in interpreting the will 
at bar. The guideline for use of precedents in will con- 
struction cases is well set out in an opinion by Asso- 
ciate Judge Vinson in the case of Evans v. Ockershausen, 
69 U.S. App. D.C. 285, 100 F.2d 695 (1938), cert. denied, 
Smith v. Ockershausen, 306 U.S. 633, where it was stated:, 


"This will must be interpreted soasto effectuate the 
true intent of the testator as expressed in the will. 
This is the primary and basic rule to which all oth- 
ers must yield. Smith v. Bell, 6 Pet. 68, 74, 31U.S. 
74, 8 L. Ed. 332. It is not to be construed by iso- 
lated expressions, but must be construed in its en- 
tirety. Further it is true that 'In determining the 
intent of the testator, little aid is derived from a 
resort to formal rules or a consideration of judi- 
cial determinations in other cases apparently sim- 
ilar.‘ Baldwin v. National Sav. & Tr. Co., 65 App. 
D.C. 174, 176, 81 F.2d 901, 903." 


We submit these cases afford "little aid" to this Court, 
and that the conclusion of the court below was correct. 


C. The Position of Appellant Virginia L. J. 
Wallace Is Unsound. 


Appellant, Virginia L. J. Wallace (No. 19785), urges 
error below, andthat the proper construction of paragraph 
11 of the will in question is that only the children of the 
one brother and the one sister who were deceased at the 
time the will was executed should take the corpus of the 
terminated trust. Alternatively, she supports the position 
of Amelia R. Collins (No. 19784), that the childre:: to take 
such corpus should be the children of brothers and sisters 
who were dead at the time of the termination of the trust. 


Appellant Wallace urges mainly that the interpretation 
of the last sentence of Paragraph ELEVENTH by the court 
below requires the addition of words (pp. 11-12, Brief, 
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No. 19785). We have shownthat this isnot so, supra, pp.12- 
16. We have also shown, supra, pp. 30-31, that material 
and substantial changes inthe text would be required to 
expressly set out the contentions of others including this 
appellant. This argument, therefore, is self-defeating. 


Virginia L. J. Wallace argues that the interpretation 
of the court below and that urged by appellees renders the 
word "deceased" as used in the limitation clause nugatory 
and superfluoys (p. 12, Brief, No. 19785). Thus does this 
appellant come full circle. She first urges that the plural 
words "children of my deceased brothers and sisters" in 
Paragraph ELEVENTH must refer to a single deceased 
brother and a single deceased sister merely because they 
were "deceased" at the time the will was drawn, without 
regard to the context in which the phrase is used (p. 15, 
Brief, No. 19785) but then she argues that the court below 
interpreted the clause in question in such a fashion that 
the word "deceased" be given no effect. This is simply 
not so. The court below held that the language of the re- 
strictive clause, taken in the context of the entire will 
and Paragraph ELEVENTH was that testator intended to 
"keep both the corpus and the income of the estate within 
the group of the four brothers and sisters or their survi- 
vors" (J.A. 27a). By so doing the court below gave full 
effect to the words used by testator in their proper per- 
spective. 


Appellant, Virginia L. J. Wallace, argues (p. 15, et seq., 
Brief, No. 19785) that testator used the clause "children 
of my deceased brothers and sisters" to referto all broth- 
ers and sisters who were dead on December 17, 1926, the 
date of the will. She points to the fact that testator had 
two brothers and three sisters who were then dead. She 
does not, however, point out that two of those sisters and 
one brother died in infancy. A sister, Mary Ann Simpson, 
died on March 1, 1856, at 18 months of age, 2 years before 
the birth of testator; another sister, Laura Simpson, died 
March 22, 1862, the day after birth; and a brother, Antho- 
ny L. Simpson, died April 9, 1869, a week after birth. 
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(J.A. 37a) Under these circumstances it is difficult to 
follow the argument of this appellant that testator had in 
mind the children of these sisters and a brother, the last 
of whom died at least 57 years before the making of the 
will and the oldest at death being 18 months of age. Could 
a testator reasonably have had them in mind when he 
spoke of children of deceased brothers and sisters? Yet, 
this appellant must so assume when she urges that that is 
why testator spoke of deceased brothers and sisters, us- 
ing the plural. This measures, at once, both the strength 
and weakness of the case. 


The alternative contention of appellant, Virginia L. J. 
Wallace (No. 19785), is the same as that of Amelia R. 
Collins (No. 19784), and has been fully answered, supra, 
pp. 35-37, to which reference is respectfully made. 


CONCLUSION 


It is submitted that the court below correctly deter- 
mined that the testator intended that the children of the 
named life tenants who were living on June 6, 1928, had 
an absolute vested right in the terminated trust estate 
created by Paragraph ELEVENTH of the will in question 
and, therefore, that the court below was correct in grant- 
ing appellees’ motion for summary judgment and denying 
appellants' motions, and, therefore, that the judgment be- 
low should be affirmed. 


Respectfully submitted, 
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plaint filed by the American Security and Trust Company 
contains the allegations of jurisdiction in the Lower Court 
(App. p. 5a). All Appellants filed their appeals to this 
Court from the judgment of the U. 8. District Court for the 
District of Columbia within thirty days after the entry 
of such judgment as provided for in the Act of June 25, 
1948, c. 646, 62 Stat. 963, as amended; U.S.C. Title 28 § 2107 


STATEMENT OF CASE 


John Crayke Simpson died a resident of the District of 
Columbia on June 6, 1928 leaving a Last Will and Testa- 
ment dated December 17, 1926, which was duly admitted to 
probate. 


Item Eleventh of the Will (App. pp. 12a-13a) created a 
trust for the benefit of four of the brothers and sisters of 
the testator as life tenants. Paragraph Eleventh of the 


Will further provided that upon the death of any of the 
four enumerated brothers and sisters the proportionate 
part of the net income of the deceased would be divided 
equally among the brothers and sisters provided in the 
paragraph. 


The final sentence of Paragraph Eleventh is the one 
here in question. It provides that, upon the death of the 
last survivor of the four brothers and sisters, the trust 
shall terminate and the residuary estate should be dis- 
tributed ‘‘among my nephews and nieces (children of my 
deceased brothers and sisters) who may be living at the 
time of my death, share and share alike, per capita and 
not per stirpes.’’ The question presented is which nieces 
and nephews of the Testator are now entitled to receive 
the residue of the Trust. 


At the time of Dr. Simpson’s death, there were certain 
brothers and sisters who were deceased. 
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Upon the death of the last life beneficiary on April 27, 
1963, a question was raised by the Trustee as to the in- 
tended distributees of the remainder. This question is the 
sole issue in this case. None of the Testator’s brothers 
and sisters are now living, the last one having died on 
April 27, 1963. 


STATEMENT OF POINTS 


The District Court erred in not construing the Will in 
accordance with its terms which would have awarded the 
residue to the nieces and nephews who were living at the 
time of the death of John Crayke Simpson in 1928. In 
other words, the remainder interest should be awarded 
equally to each of the nieces and nephews living on June 
6, 1928. 


The District Court erred similarly in awarding the entire 
remainder interest to the children of the life beneficiaries 
of the Trust set forth in Item Eleventh of the Will. 


SUMMARY OF ARGUMENT 


The position of Amelia R. Collins is that the phrase 
‘among my nieces and nephews’’ means what it says, Le., 
all the nieces and nephews who were living at the time of 
the death of the Testator in 1928, whose parents were 
deceased at the time the life interest in the trust estab- 
lished by the Testator terminated in 1963. 


This position is supported by the language of the Will. 
The phrase ‘‘children of my deceased brothers and sisters”’ 
is not qualified in any way. In another portion of Item 
Eleventh of the Will of the Testator, the phrase ‘‘four 
brothers and sisters in this paragraph named”’ is used. 
The Testator made it clear that he knew how to qualify 
his brothers and sisters when he meant to name those other 
than the entire group. In addition, nieces and nephews 
are treated absolutely equally under the other articles of 
the Will. 
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The construction contended for by Amelia R. Collins does 
not require the supplying of any words and full meaning 
is given to the word ‘‘deceased’’ in the phrase ‘‘childen of 
my deceased brothers and sisters’’, ie., deceased at the 
termination of the trust. As shown in the genealogical 
chart, all of decedent’s brothers and sisters were deceased 
at the time of the termination of the Trust in April, 1963. 


This construction contended for by Amelia R. Collins 
would mean that each of the nine parties named as defend- 
ants in the bill of Complaint for instructions regarding 
the distribution of the corpus, filed by the American Se- 
curity and Trust Company would take as remaindermen as 
nieces and nephews of the Testator living at the time of 
the Testator’s death, or through the estate of the nieces 
and nephews who were then living but subsequently died. 


This construction provides for equality among those 
standing in the same relation to the Testator. 


ARGUMENT 


I. ALL OF THE NAMED NINE PARTIES SHOULD SHARE 
EQUALLY IN THE RESIDUARY ESTATE AS REMAINDER- 
MEN UNDER THE WILL OF THE TESTATOR 

The position of Amelia R. Collins is basically that the 
phrase ‘“‘among my nephews and nieces (children of my 
deceased brothers and sisters) who may be living at the 
time of my death’? means what it says, that is, all of the 
nieces and nephews living at the time of the death of the 

Testator (June 6, 1928), whose parents are deceased. This 

is the literal meaning of this language and moreover, it 

is this interpretation which is most consistent with other 
provisions of the Will. 


“Children of My Deceased 
Brothers and Sisters” 


The first question that must be resolved is the deter- 
mination as to the time at which this clause is to be applied. 
It seems logical that this means the date of the termina- 
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tion of the trust. In the first place, it is improbable that 
this meant the date of the Will because at that date only 
one brother and one sister were deceased, whereas the 
phrase is in the plural which certainly demonstrates that 
some time different than the date of the Will was contem- 
plated. 


The second possible meaning is the date of the Testator’s 
death. At the time of the Testator’s death, the same situa- 
tion prevailed as of the date of the Will. But because of 
the Testator projects the time of the nieces and nephews 
to take until the time of his death and he could not know 
how many brothers and sisters would then be deceased, it 
could be argued he meant all of the nieces and nephews by 
brothers and sisters deceased at the time of his death. 
This is the argument made by some of the defendants 
herein. This seems highly unlikely, however, because nieces 
and nephews (by deceased and living brothers and sisters) 
are treated approximately equally under other provisions 
of the Will, as previously demonstrated. 


The third possibility is that this phrase means at the 
termination of the Trust. This seems to be the most logical 
determination because at the time of the termination of the 
Trust it was assumed that all the brothers and sisters 
would be deceased, since the Trust was to last for the life 
of the four named individuals. Of course, this is what 
happened. 


Once this question is resolved, then the question arises 
as to whether: 


1. The nieces and nephews intended are the children of 
the brothers and sisters who receive life income under 
Article Eleventh; or 


2. Whether all his nieces and nephews by deceased 
brothers and sisters are intended, including children of 
deceased brothers and sisters other than those named in 
Article Eleventh. 


Language of the Will 


The position of Amelia R. Collins is the position that 
this Court should reach, i.e., that the phrase ‘‘children of 
my deceased brothers and sisters”’ is not qualified in any 
way. If the Testator had meant only those who were 
brothers and sisters of the children named in Article 
Eleventh he would have added ‘‘named in this paragraph’’. 
On this very point, it may be noted that earlier in Article 
Eleventh in reference to the division of income the Testator 
states that on the ‘‘death of any of the brothers and sisters 
so named the income should be divided among those sur- 
viving of the four brothers and sisters in this paragraph 
named.’? Having made the latter reference earlier in the 
Article, it appears that it was deliberately omitted in the 
phrase now subject to interpretation. Also earlier in the 
‘Article, the Testator provides that ‘‘upon the death of the 
last survivor of any brothers and sisters in this paragraph 
named this Trust shall terminate’. Again, and for a 
second time in the same paragraph having made such ref- 


erence, it is obviously a deliberate omission of ‘‘in this 
paragraph named’’ or an omission of the word ‘‘said’’ 
before brothers and sisters in the new phrase. 


It is apparent that the purpose of Article Eleventh ap- 
pears to be to provide income for the brothers and sisters 
therein named during their lifetime and the lifetime of 
the survivors of them. As each died, his or her share of 
the income thereafter went to the other brothers and sisters 
and not the children of any of them. 


Nieces and nephews are treated approximately equally 
under Articles Second, Fifth, and Eighth of the Will 
(whether a brother or sister being living or dead), and 
it would therefore seem illogical in the absence of proper 
directions to believe that the Testator intended Article 
Eleventh to discriminate against some in favor of the 
others. Accordingly, the clear language of the Trust instru- 
ment supports the position of Amelia R. Collins. Only by 
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a distortion of the Trust Agreement and the addition of 
words can any other position be taken by this Court. 


While two sisters are left out from any benefit under the 
Will (Clara and Blanche), there is no reason to leave out 
nieces and nephews since they are all taken care of 
in the Will itself and generally equally treated. In addi- 
tion, this is certainly a reasonable position because in some 
families certain lines or branches are much more financially 
secure as contrasted to other branches but a Testator does 
not know what the existing situation may be in respect to 
another generation. 


It has been argued that the Testator could not be certain 
as to whether some of his brothers and sisters (other than 
those named in Article Eleventh) would be living at the 
termination of the Trust and it would be illogical to give 
to nieces and nephews by deceased brothers and sisters and 
not to those by a living brother and sister. In this connec- 
tion, it should be pointed out that there was every reason 
to believe actuarially at least, that when the last of them 
died that all of the brothers and sisters would be dead. 
Moreover, the Testator would undoubtedly not want any 
property passing to children of a living brother or sister 
since no provision is made for brothers and sisters other 
than those named in Article Eleventh. He might well have 
assumed that if anything went to a child or children of any 
of them the brother or sister might in some way receive the 
benefits therefrom. Therefore, he wanted only children of 
deceased brothers and sisters to receive, particularly since 
he treated such children equally under other provisions of 
the Will. 


It has been further argued that the words ‘‘children of 
my deceased brothers and sisters’’ would be meaningless to 
a conclusion intended all nieces and nephews because if he 
meant all of them, that clause could have been omitted. 
The Testator could very well have meant by this provision 
the children of all his deceased brothers and sisters (and 
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not only those named in Article Eleventh), excluding chil- 
dren of living brothers and sisters for the reason hereto- 
fore suggested. 


The decided cases in the District of Columbia support 
the proposition that the primary significance of words used 
in a Will should be followed in interpretating a Will. 


Thus, in Evan v. Ockershausen, 100 F. 2d 695 (1938) the 
Court of Appeals for the District of Columbia stated 
(p. 705) : 


‘This language must be given its ordinary meaning. 
It is precise, plain, and unambiguous. It creates a 
trust personal to the wife. It specifies the purpose 
and use which the wife as trustee is to make of the 
fund. It says that it is to be used ‘to settle * * * claims 
** * against my said wife as trustee in the manage- 
ment and protection of my said real estate.’ As it is 
unambiguous in itself it ‘neither requires nor admits 
of construction according to technical rules.’ Lewis v. 
Schafer, supra, and therefore it must be held to show 
the intent of the testator unless other language in the 
will definitely contradicts it. We find no such language 
in the will.’’ 


In a subsequent case, Warner v. Warner, 237 F. 2d 561 
(1956) the Court of Appeals for the District of Columbia 
refused to add words to a will. In doing so, the Court 
commented that since the will was not ‘‘ineptly drawn’’, 
it would be most reluctant to add words to the will. This 
will was not ineptly drawn but was obviously drawn by 
competent attorneys. There is a logical explanation for 
all of the phraseology used. 


Reference should also be made to Baker v. National 
Savings & Trust Co., 181 F. 2d 273 (1950). There the Dis- 
trict of Columbia Court of Appeals stated as follows: 


“(This right to examine facts extrinsic to the written 
words of a will does not include the right to change the 
written words, if they are clear, or to supply a provi- 
sion omitted by the testator, or to guess at what his 
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intent would have been if he had thought of a con- 
tingency which he plainly did not think of or which is 
not covered by some general discernible intent. The 
right to look at extrinsic facts is limited to an effort 
to understand what the testator meant when he wrote 
language which, upon its face and without explana- 
tion, is doubtful or meaningless.”’ 


The same reasoning was used in American Security & 
Trust Co. v. Sullivan, et al., 72 F. Supp. 925 (1947), where 
the District Court for the District of Columbia stated: 


“Tt is elementary that the primary source of deter- 
mining a testator’s intention is the will itself. The 
Court is limited to the language of the will to ascer- 
tain the intention of the testator and if that intention 
is clearly deducible from the terms used, taking the 
whole will together, then the Court is bound to give 
that construction which will effectuate and not defeat 
it.’” 


From the foregoing cases, it seems clear that no words 


should be supplied in this instance where the meaning can 
be logically ascertained from the language used. 


As previously pointed out, there is no effort in Article 
Eleventh to continue any particular line insofar as income 
is concerned, of any of the life beneficiaries under the trust 
since all income went to the final survivor or other sur- 
vivors and not to the children of the named life bene- 
ficiaries. 


“Among My Nieces and Nephews” 


While in general each will depends upon the language of 
the particular instrument and decided cases are of ex- 
tremely limited precedent value, some reference should be 
made to similar provisions construed in other wills. Thus, 
In re. Fahnestock’s Estate, 23 A. 2d 573 (Sup. Ct. of 
Penna.) the eighth clause of a will divided the residuary 
estate among nieces and nephews into sixteen different 
parts. There were four different classes of nieces and 


10 


nephews and they were given these sixteen parts in vary- 
ing amounts. The tenth clause of the will provided that 
in case of the death of any child in the testatrix’ lifetime 
the share of the deceased child should go to ‘‘all’’ the 
nieces and nephews then living. It was held that the 
reference to all the nieces and nephews was intended to 
mean ‘‘all the nieces and nephews’’ and not merely the 
ones of any particular class as set forth in the eighth 
clause. 


In another ease, Morrison v. Hall, 238 N.W. 900 (Wise. 
1931) the testator stated that he was giving nothing to 
one of his nieces since he had already given her a sum of 
money equal to that given to her brothers and sisters. 
There was a residuary gift ‘“‘to my nieces and nephews’’. 
Tt was held that ‘“‘my nieces and nephews’? meant “‘my 
nieces and nephews’’ and that the niece excluded in the 
earlier part of the will was included in this residuary gift. 
Both of these cases indicate that the reference to “my 
nieces and nephews” or ‘“‘all my nieces and nephews’’ means 


what it says and if it is not limited in that language, this 
is the interpretation that should be placed upon it. 


In addition, it would be a simple matter in this case for 
John Crayke Simpson to have used language which indi- 
cated that he did not mean his nieces and nephews but 
only a limited number of nieces and nephews. 


IL THE POSITIONS CONTENDED FOR BY THE OTHER NAMED 
PARTIES ARE CONTRARY TO THE LANGUAGE OF THE WILL 
The other positions advanced by the appellees and by 
the other appellants in this Court are contrary to the lan- 
guage of the will. In the first place, to support the other 
positions it is necessary to supply language or words to 
the will of the testator. 


Moreover, each of the other two positions advanced re- 
quires a strained construction of the Will. Only by adopt- 
ing the position of Amelia R. Collins can the Court reach 
2 construction based on the language used by the Testator. 
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CONCLUSION 
It is respectfully submitted that this Will should be 
interpreted in accordance with its terms and that the resi- 
due should be awarded equally to each of the nieces and 
nephews living at the time of the death of John Crayke 
Simpson. 


Respectfully submitted, 


Grorce D. Wesster, Ese. 
1000 Vermont Avenue, N. W. 
Washington, D.C. 20005 


Bert A. Lewis, Esq. 
634 South Spring Street 
Los Angeles, California 


Attorneys for Appellant, 
Amelia R. Collins 


Davies, Ricuperc, TyDINGs, 
Lanpa & DuFF 
1000 Vermont Avenue, N. W. 
Washington, D. C. 20005 
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COUNTERSTATEMENT OF QUESTION PRESENTED 


In the opinion of appellees the question presented is: 


Considering the will under construction in its entirety, 
' and in the light of the undisputed geneological facts, did 

' the court below err in granting a motion for summary 
judgment which had the effect of holding that testator's 

| intention was to restrict those entitled as remaindermen 
of a trust which was to terminate upon the death of the 

' Jast of certain named brothers and sisters who were, 
prior to decease, the life tenants of the income from said 
trust, to the children of said deceased brothers and sis- 
ters when the pertinent provision of the will provided that 
’ “the residuary estate * * * shall be distributed * * * 

' among my nephews and nieces, (children of my deceased 
brothers and sisters) * * *." 


(iit) 
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1. Paragraph ELEVENTH Supports Ap- 


pellees' Position 
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. The Position of Appellants Is Unsound 
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COUNTERSTATEMENT OF THE CASE? 


Testator, John Crayke Simpson, was born July 12, 
1858, the fifth of twelve children of a marriage between 
Anthony Crayke Simpson and Amelia Horton. In 1905 he 
married Louise Kauffmann. No children were born of this 
marriage. Louise K. Simpson survived her husband, dy- 
ing on March 9, 1930. 


On December 17, 1926, testator executed the will here 
in question. The will consisted of twelve dispositive par- 
agraphs of which number eleven is the subject of this lit- 
igation. In essence, and after a bequest to his wife and 
certain small bequests, testator provided in his will that 
his property should pass to two of his sisters, Cora Simp- 
son Burg and Caroline Simpson Stuart, and to two of his 
brothers, Francis Stoddard Simpson and Horton Simpson. 


At the time of the making of this will testator had two 
other living sisters, Clara Martha S. Priestley, and Ra- 
chael Blanche S. Rogg in addition to the brothers and two 
sisters just mentioned above. No provision was made in 
the will for Clara Martha S. Priestly nor Rachael Blanche 
S. Rogg. 


Testator's brother, Edwin Franklin Simpson, died in 
1925 and his sister, Virginia Simpson Johnson, died in 
1881, both leaving issue. A sister, Mary Ann Simpson, 

-died in 1856, 18 months of age; a sister, Laura Simpson, 
died in 1862, the day after her birth; and a brother, An- 
thony L. Simpson, died in 1869, one week after birth. 


By said will testator's sister, Cora Simpson Burg, was 


1a striking confusion in names appears in appellants’ briefs 
and in the Joint Appendix, The names as used in appellees' 
briefs are consistent with the record. Specifically the cover 
page of the brief of appellants, Abbie M. Simpson, et al (No. 
19783), mistakenly used the name Robert McCune Stuart. 
The correct appellee is Robert Simpson Stuart, the son of 
Robert McCune Stuart. 
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to receive (1) a life estate in testator's family home in North- 
umberland, Pennsylvania, known as Qak Hall, and all personal 
property found therein, with power to terminate said life es- 
tate by sale during her lifetime and, if so terminated, she was 
to receive one-fourth interest in proceeds or, if not so term- 
inated, her heirs were to receive one-fourth interest in the 
remainder (Par. 3); (2) as trustee, a house and lot in North- 
umberland, Pennsylvania, for the benefit of her daughter, 
Dorothy Burg Van Alen, during certain contingencies, then 
said property to go outright to said daughter (Par. 9); and (3) 
one-fourth lifetime interest in the income from the residuum 
of testator's estate set up in a trust so that the survivors take 
the interest in the income of deceased lifetime beneficiaries 
of said trust (Par. 11). It is the distribution of the corpus of 
this latter trust which is the subject of this appeal. 


By said will testator's brother, Francis Stoddard Simpson, 
was to receive (1) one-fourth life interest in Oak Hall, and 
personal property found therein, after termination of the life 
interest of Cora Simpson Burg, by death; or one-fourth inter- 
est outright if such interest of Cora Simpson Burg terminated 
by sale prior to her death (Par. 3); and (2) one-fourth lifetime 
interest in the income from the residuum of testator's estate 
set up in trust by Paragraph 11 of the will (Par. 11). 


By said will testator'’s sister, Caroline Simpson Stuart, 


was to receive (1) one-fourth interest in Oak Hall, and person- 
al property found therein, after termination of the life inter- 
est of Cora Simpson Burg, by death; or by sale prior to her 
death (Par. 3); (2) one-third of remainder interest after term- 
ination of life estate of Francis Stoddard Burg in Oak Hall and 
personal property found therein, if prior life interest of Cora 
Simpson ae terminated by the death of said Cora Simpson 
? 


Burg (Par. 3); (3) all testator's interest in a $1,000 mortgage 
on real estate in Constantine, Michigan in which Caroline 
Simpson Stuart lived and all testator’s furniture, pictures, 
books, etc. therein (Par. 4); and (4) one-fourth life time in- 
terest in the income from the residuum of testator's estate 
set up in trust by Paragraph Eleven of the will (Par. 11). 


By said will testator's brother, Horton Simpson, was to 
receive (1) one-fourth interest in Oak Hall and personal prop- 
erty found therein, after termination of the life interest of 
Cora Simpson Burg by death, or by sale prior to her death; 
(2) one-third of remainder interest after termination of life 
estate of Francis Stoddard Burg in Oak Hall and personal 
property found therein, if prior life interest of Cora Simpson 
Burg terminated by the death of Cora Simpson Burg; (3) 160 
acres of land in New Madrid County, Missouri, formerly prop- 
erty of testator's deceased grandfather (Par. 5); and (4) one- 
fourth lifetime interest in the income from the residuum of 
aay estate set up in trust by Paragraph 11 of the will 

Par. 11). 


Article 11 of testator's will, the residuum clause, set 
up a trust and provided that the trustee, American Secu- 
rity and Trust Company, should pay the income from said 
trust quarterly to all (or the survivors or survivor) of the 
two sisters and two brothers named therein, i.e., Cora 
Simpson Burg, Caroline Simpson Stuart, Francis Stoddard 
Simpson and Horton Simpson. The correctness of the 
distribution decreed by the court below of the principal 
and accumulated income upon the death of the last survi- 
vor of said brothers and sisters as provided in the last 
sentence of the paragraph is the issue before this Court. 
The court below determined that the testator intended by 
said disposition to divide the corpus and accumulated in- 
come among the children (or their heirs) of the brothers 
and sisters who were the life beneficiaries. Appellees 
assert this division is in accordance with testator's in- 
tention and, therefore, is correct. 


Paragraph ELEVENTH of said will in its entirety is as 
follows: 


"ELEVENTH: I give, devise and bequeath to the 
American Security & Trust Company, of Washing- 
ton, D. C., all of the rest, residue and remainder 
of my estate of whatsoever kind and wheresoever 
located or situated in and upon the following trusts: 
To divide the net income therefrom, after the pay- 
ment ofall proper costs and charges of administra- 
tion of this trust, into four (4) equal parts, and to 
pay one of such equal parts in quarterly instal- 
ments to each of my brothers and sisters hereinaf- 
ter named, during his or, her lifetime, to wit: Mrs. 
CORA SIMPSON BURG, Mrs. CAROLINE SIMPSON 
STUART, FRANCIS STODDARD SIMPSON and 
HORTON SIMPSON. Upon the death of each of said 
brothers and sisters hereinabove named, the pro- 
portionate share of said net income theretofore pay- 
able to such deceased brother or sister, shall there- 
after be divided equally among those surviving of 
the four brothers and sisters? in this paragraph 


2 Appellees desire to call attention to a printer's error at page 
12(a) of the Joint Appendix. On the next to the last line of that 
page the word "sister" should be plural, "sisters." 
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named, the last surviving of my said brothers and 
sisters to have the whole of said net income during 
his or her life. Upon the death of the last survivor 
of my brothers and sisters in this paragraph named, 
this trust shall terminate, and the aforesaid resid- 
uary estate, together with all income thereafter ac- 
cruing and all increment thereon, shall be distrib- 
uted by my said trustee among my nephews and 
nieces, (children of my deceased brothers and sis- 
ters) who may be living at the time of my death, 
share and share alike, per capita and not per stir- 
pes." (J.A. 12a-13a) 


A chart showing the entire distribution of testator’s 
assets is set out at J.A. 43a. 


Testator died June 6, 1928, domiciled in the District 
of Columbia, and his will was duly probated and adminis- 
tered in the Probate Court of the United States District 
Court for the District of Columbia (Administration No. 
37621). The American Security & Trust Company duly 
assumed the duties of trustee under Paragraph ELEVENTH 
of said will. The named life beneficiaries of said trust 
died on the following dates: 


Francis Stoddard Simpson, February 1, 1928 (prior 
to the death of testator) 

Cora Simpson Burg, July 1, 1933 

Horton Simpson, November 14, 1949 

Caroline Simpson Stuart, April 27, 1963 


On December 17, 1926, the date of the will, testator 
had living brothers and sisters with children (nephews and 
nieces of testator) as follows: 


Sister: Clara Martha S. Priestley 
(No children then living) 


Sister: | Cora Simpson Burg 
Children: Edwin Simpson Burg 
Dorothy Burg Van Alen 


Brother: Francis Stoddard Simpson 
(No children) 


Sister: | Rachael Blanche Simpson Rogg 
Children: Amelia Dorothy Rogg Wood- 
bury Collins 


Sister: Caroline Simpson Stuart 
Children: Robert Simpson Stuart 


Brother: Horton Simpson 
(No children) 


On June 6, 1928, the date of testator's death, the situ- 
ation was the same as above, except that a brother, Fran- 
cis Stoddard Simpson, had died on February 1, 1928. 


On December 17, 1926, the date of the will, there was 
only one brother and one sister who were dead and who 
left then living children, as follows: 


Sister: Virginia S. Johnson, died November 20, 1881 
Children: Thomas H. Johnson 


Brother: Edwin Franklin Simpson, died June 19, 1925 
Children: Glenn Shriver Simpson 
Elizabeth Amelia Simpson 
Dear 
Frank Preston Simpson 
Clara Alice Simpson Rafter 


On June 6, 1928, the date of death, the children of the 
four brothers and sisters specifically named in paragraph 
ELEVENTH of testator's will who then were living were: 


a. Edwin Simpson Burg, son of sister Cora Simpson 
Burg.? 


b. Dorothy Burg Van Alen, daughter of sister Cora 
Simpson Burg. 


3 Stoddard Simpson Burg, only son of Edwin Simpson Burg who 
died August 30, 1935, is sole heir to the interest of his father, 
and to the extent that Edwin Simpson Burg has a vested inter- 
est in the estate under Paragraph ELEVENTH of the will, said 
Stoddard Simpson Burg stands in his father's shoes. All par- 
ties agree on this point. 
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c. Robert Simpson Stuart, son of Caroline Simpson 
Stuart. 


Upon the death of the last beneficiary under Paragraph 
ELEVENTH of said will, on April 27, 1963, the trust termi- 
nated under its terms. The parties being unable to agree 
upon the intended beneficiaries of the terminated trust, 
the trustee instituted an action inthe court below request- 
ing instructionsas tothe proper interpretation of the Par- 
agraph. All interested parties filed reciprocal motions 
for summary judgment. On September 1, 1965, Judge Alex- 
ander Holtzoff, after hearing full argument from counsel, 
and after considering the stipulated material presented 
by all parties, ruled that it was the intention of testator 
to favor the children of those two brothers and two sis- 
ters specifically described in Paragraph ELEVENTH of 
the will.4 This ruling was carried into effect by conclu- 
sions of law and judgment entered on September 15, 1965, 
granting appellees’ motion for summary judgment and de- 
nying all appellants’ motions. This timely appeal fol- 
lowed. 


SUMMARY OF ARGUMENT 


Appellees urge the intention of testator to limit the 
remaindermen of the terminated trust to the children of 
the four favored brothers and sisters can be determined 
from the paragraph in question as well as the will in its 
entirety when viewed upon the undisputed geneological 
facts, and that the court below correctly so found. 


The four brothers and sisters specifically named as 
life beneficiaries of the Paragraph ELEVENTH trust were 
the chief objects of testator's bounty throughout the en- 
tire will, and a logical and consistent reading of the last 
sentence of this paragraph shows testator's intention to 
limit the remainder interest to the children of said life 


4 »merican Security and Trust Co. Vv. Dorothy Burg Van Alen, 
et al, 244 F. Supp. 912 (1965). 


beneficiaries, provided only that said children be living 
at testator'’s death. The language of the limiting clause 
"(children of my deceased brothers and sisters)", in con- 
text, speaks prospectively to the time when the last of the 
four named brothers and sisters has died and, therefore, 
refers only to the children of said four brothers and sis- 
ters. It cannot be said to refer to a brother who prede- 
ceased testator with living children, nor to a sister who 
predeceased testator with living children as the limiting 
clause refers to deceased brothers and sisters — using 
the plural. The fact that testator in Paragraph SIXTH of 
the will refers to such deceased brother and deceased 
sister, shows that he was fully conscious that he had only 
one such brother and one such sister that would answer 
the description and negates the contention that he intended 
to refer to one brother and one sister when he used the 
plural form of the words. 


Testator could hardly have intended to benefit in this 
residuary clause all his brothers and sisters who might 
have been dead at the termination of the trust, as he would 
have no way of knowing at the time he drew the will who 
would survive the four brothers and sisters upon whose 
life the trust depended. This interpretation would delay 
the vesting of the remainder interest for an indefinite pe- 
riod of time and would make the objects of his bounty de- 
pend on the fortuity of the order of death. 


The court below correctly held that other interpreta- 
tions were "tortured." 


The arguments advanced by appellants are based upon 
unsound foundations and their conclusions are incorrect. 


Appellants, Abbie M. Simpson, et al (No. 19783) over- 
look that testator's intention was to benefit his four fa- 
vored brothers and sisters and their children and that the 
language in question was prospective and, therefore, lim- 
ited to the remaindermen to the children alive, at testa- 
tor's death, of the four brothers and sisters who were life 
beneficiaries of the trust. They incorrectly argue that 
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the testator would not refer to live brothers and sisters 
as "deceased", yet the will shows on its face that testator 
did precisely that in the sentence before that in question. 


Appellant, Amelia R. Collins (No. 19784), urges an in- 
terpretation that would delay vesting interests of remain- 
dermen until the termination of the trust and would have 
testator’s bounty be completely dependent upon the fortu- 
ity of order of death. Neither contingency is to be attrib- 
uted to testator. The argument of this appellant assumes, 
mistakenly, that testator intended all his nephews and 
nieces to take alike. The plan of the will does not show 
this. 


Appellant, Virginia L. J. Wallace (No. 19785), advances 
no arguments not made by other appellants and answered 
above and herein. 


All appellants urge that the construction of the court 
below requires the addition of words, or a word, toarrive 
at its conclusion. The court did not so find, but if this 
were necessary, substantial and extensive additions would 
be necessary to clearly express the various interpreta- 
tions of appellants. 


Various other subsidiary points are advanced by each 
appellant and are answered in the argument. 


ARGUMENT 
I 


THE ORDER OF THE COURT BELOW 
WAS CORRECT 


A. Preliminary Matters 


In order to place the order of the court below in its 
proper perspective and in order to demonstrate its cor- 
rectness, certain preliminary matters should be dealt 
with. 
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All parties agree, as they must, that the law in this ju- 
risdiction requires this Court to ascertain, if possible, 
the intention of the testator as expressed in the will and 
to give effect to this intention. Baker v. National Savings 
& Trust Co., 86 U.S. App. D.C. 161, 181 F.2d 278 (1950); 
Evans v. Ockershausen, 69 U.S. App. D.C. 285, 100 F.2d 
695 (1938), cert. denied, Smith v. Ockershausen, 306 U.S. 
633; American Security & Trust Co. v. Sullivan, D.C. 
D.C., 72 F. Supp. 925 (1947), and cases cited therein. 


The parties agree that the intention of the testator ex- 
pressed in the last sentence of Paragraph ELEVENTH of 
said will is dispositive of this litigation. This paragraph, 
after providing a trust for the residuum of the estate and 
life incomes therein for four named life beneficiaries (two 
brothers and two sisters), dictated the distribution of the 
trust upon its termination in the following language: 


"Upon the death of the last survivor of my brothers 
and sisters in this paragraph named, this trust shall 
terminate, and the aforesaid residuary estate, to- 
gether with all income thereafter accruing and all 
increment thereon, shall be distributed by my said 
trustee among my nephews and nieces, (children of 
my deceased brothers and sisters) who may be liv- 
ing at the time of my death, share and share alike, 
per capita and not per stirpes." (J.A. 13a) 


The parties make varying contentions as to the proper 
interpretation of this sentence. It is contended that the 
intended distributees upon the termination of the trust 
are: 


a. The children of the two sisters and two brothers 
named in Paragraph ELEVENTH as life beneficiaries, pro- 
vided said children be living at the time of testator's death. 
This is the holding of the court below and results in the 
corpus being divided into three equal parts. 


b. The children of a brother and a sister, which broth- 
er and sister were dead at the time the will was drawn, 
December 17, 1926, provided said children be living at 
the time of testator's death. This is the contention of ap- 
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pellant, Virginia L. J. Wallace, and would result in the 
corpus being divided into five equal parts. (See p. 4, Br., 
No. 19785) 


c. The children of a brother and a sister, which broth- 
er and sister were dead at the time of testator’s death, 
June 6, 1928, providing said children be living at the time 
of testator’s death. This is the contention of appellants, 
Abbie M. Simpson, Frank P. Simpson, Elizabeth Simpson 
Dear, and Clara Alice Simpson, and would result in the 
corpus being divided into five equal parts. (See pp. 4, 5, 
Br., No. 19784) 


d. The children of brothers and sisters, which broth- 
ers and sisters were deceased at the time of the termina- 
tion of the trust, April 27, 1963, providing said children 
be living at the time of testator's death. This is the con- 
tention of appellant, Amelia R. Collins, and would result 
in the corpus being divided into nine equal parts. (See pp. 
3, 5, Br., No. 19784) Appellant, Virginia L. J. Wallace, 
takes this position, alternatively. (See pp. 6, 9, 17, Br., 
No. 19785) 


The parties agree on the familial relationship of broth- 
ers and sisters, nephews and nieces, and descendants of 
nephews and nieces, respecting dates of birth, marital re- 
lationship, and dates of death. Charts showing these per- 
tinent facts are set out at J.A. 37a through 41a. 


B. The Law Applicable to Resolution of This 
Litigation 


1. Guide Lines of Problem 


The will construction case of Baker v. National Savings 
and Trust Co., 86 U.S. App. D.C. 161, 181 F.2d 273 (1950) 
provides the basic guidelines for the resolution of this 
problem. The court there said: 

"Tt has been recited times without number that the 


first and conclusive rule in construing a will is 
to ascertain the intent of the testator. a se 
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“Intent can usually be seen upon the face ofthe words 
used in the will. If so, there is an end to inquiry. 
But sometimes the language used by the testator 
does not convey certainty of meaning, and sometimes 
it conveys no meaning at all to a stranger. In such 
event, the inquirer must look at the facts and cir- 
cumstances which surrounded the testator when he 
made the will. * * * 


"If no actual intent on the part of the testator can be 
discerned, either from his language alone or from 
that language viewed inthe light of the circumstances 
which surrounded him when he wrote, the court must 
construe the will by applying to the language of the 
testator rules which the law has established as 
productive of the best results as a matter of public 
policy. * * * 


"If no intent can be ascertained, rules of law are ap- 
plied to the will by the court in order to reach a 
disposition of the property." 

It is the contention of appellees, Dorothy Burg Van 
Alen, Stoddard Simpson Burg, and Robert Simpson Stuart, 
that the ruling of the court below that the intention of the 


testator can be sufficiently ascertained from the face of 
the will was correct and, therefore, "there is an end to 
inquiry."’ Appellees assert the correctness of the ruling 
of the court below that such intention showed that they 
were the intended beneficiaries of the terminated trust. 


2. Interests Have Vested 


It is established in the District of Columbia that re- 
mainder interests of the type described in the trust cre- 
ated by Paragraph ELEVENTH of the will should be con- 
sidered as vested at the death of the testator. This is 
provided by statute as to real property (Sec. 45-82, D.C. 
Code, 1961 Ed.), and the rule is equally applicable to per- 
sonalty, American Security & Trust Co. v. Sullivan, 72 
F. Supp. 925, 980 (1947); Vogt v. Vogt, 26 App. D.C. 46 
(1905). It is thus apparent that the nephews and nieces 
who were the intended recipients of the corpus of the trust 
upon its termination had a vested interest in the remain- 
der as of the date of testator's death, June 6, 1928, be- 
cause it was then known which nephews and nieces were 
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living at the time of his death. It is further apparent, 
therefore, that the heirs of such nephews and nieces are 
entitled to take the interest of their predecessors, and 
that the court below correctly so held. 


C. The Will on Its Face Shows the Testator's Inten- 
tion To Benefit Appellees Dorothy Burg Van Alen, 
Stoddard Simpson Burg and Robert Simpson Stuart 


1. Paragraph ELEVENTH Supports Appellees’ Posi- 
tion. 


In this section appellees will demonstrate that they are 
the intended beneficiaries of the remainder of the residu- 
ary trust set up in Paragraph ELEVENTH of the will and 
that the court's ruling below was correct. 


As has been heretofore set out (supra, pp.1-4), testator 
favored four brothers and sisters, i.e., Francis Stoddard 
Simpson, Horton Simpson, Cora Simpson Stuart and Car- 
oline Simpson Stuart, in his will. Except for minor be- 
quests, they took outright life interests in his entire es- 
tate. 


Paragraph ELEVENTH of the will provided that the re- 
siduum of testator's estate should be set up ina trust, the 
net income to be divided into four equal parts payable 
quarterly to the two favored sisters, Cora Simpson Burg, 
Caroline Simpson Stuart, and the two favored brothers, 
Francis Stoddard Simpson and Horton Simpson. The par- 
agraph further provided thatas the death of each life ben- 
eficiary occurred, the net income should be paid equally 
to those surviving and that the whole of such income should 
be paid to the last survivor of his brothers and sisters 
named above. These provisions amply support the find- 
ing of the court below that these four brothers and sisters 
were those testator "intended to prefer" (J.A. 26a) or 
those whom he "desired to prefer." (J.A. 27a) 


The last sentence of Paragraph ELEVENTH provides 
for disposition of the trust after the death of the last sur- 
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vivor of the brothers and sisters expressly named as life 
beneficiaries in the paragraph by use of the following lan- 
guage: 

"Upon the death of the last survivor of my brothers - 
and sisters in this paragraph named, this trust shall 
terminate, and the aforesaid residuary estate, to- 
gether with all income thereafter accruing and all 
increment thereon, shall be distributed to my said 
trustee among my nephews and nieces, (children of 
my deceased brothers and sisters) who may be liv- 
ing at the time of my death, share and share alike, 
per capita and not per stirpes." (J.A. 13a) 


Analysis of the structure and content of the last sen- 
tence of Paragraph ELEVENTH makes abundantly clear 
that the court below was correct in concluding that testa- 
tor intended to limit the distributees of the trust corpus 
to the children of the named life beneficiaries of saidtrust 
provided only that they be living at the time of his death. 
At the outset of the sentence, testator recites that this 
trust shall terminate "upon the death of the last survivor 
of my brothers and sisters in this paragraph named." 
The testator then recites that the corpus, including all 
undistributed income thereon, shall be distributed by the 
trustees. The distribution set out in said sentence is that 
said funds should be distributed per capita "among my 
nephews and nieces, (children of my deceased brothers 
and sisters) who may be living at the time of my death." 
Appellees submit that a natural and unstrained construc- 
tion of the words of limitation in the parenthetical clause 
"(children of my deceased brothers and sisters)" limits 
the children in question to children of the deceased broth- 
ers and sisters in the said paragraph specifically named 
and who were expressly described at the beginning of the 
sentence. 


The sentence recites that the trust shall terminate 
"upon the death of the last survivor of my brothers and 
sisters in this paragraph named." It is perfectly obvious 
that the deceased brothers and sisters referred to in the 
limiting parenthetical clause of this sentence referred to 
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the fact that the last of these brothers and sisters has 
died and as a result the corpus of the trust is in the po- 
sition for distribution. The sentence obviously intended 
a prospective application only. 


When the testator used the words, "(children of my 
deceased brothers and sisters)" he was reiterating his 
interest in the class composed of the brothers and sisters 
previously named in said paragraph and the clause being 
used in so close juxtaposition to the clause "brothers and 
sisters in this paragraph named” completely explains 
why testator felt it unnecessary to state with any more 
particularity whether he meant brothers and sisters (1) 
deceased at the time the will was made, (2) deceased at 
the time of his death, (3) deceased at the time of the ter- 
mination of the trust, or (4) deceased at any other speci- 
fied time. 


Testator could not predict when he would die or when 
the trust would terminate and, therefore, if the crucial 
sentence be interpreted to refer to deceased brothers and 
sisters as of the date of his death or as of the date of the 
termination of the trust, the disposition to the children of 
such deceased brothers and sisters, living at the time of 
testator's death, would be completely fortuitous. It was 
entirely possible that a sister with surviving children 
would outlive all four life beneficiaries of the trust. Tes- 
tator might just as well have drawn lots to determine the 
object of his bounty if this interpretation be adopted. The 
testator could, however, have been certain that the two 
brothers and two sisters specifically named in Paragraph 
ELEVENTH would be deceased at the date fixed for termi- 
nation of the trust. Therefore, testator could besure that 
his bounty would go to the family lines he favored in the 
will and those he designated to receive the trust benefits. 


It would not seem logical to adopt a construction of the 
language of the will which would include as distributees 
children of such of the remaining brothers and sisters of 
the decedent not expressly named as life beneficiaries in 
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Paragraph ELEVENTH who happened to be deceased at the 
time of his death or at the date of the termination of the 
trust and not include children of any of those brothers and 
sisters who would then be alive. As the court below held, 
these other interpretations "would give a somewhat tor- 
tured construction to this paragraph." (J.A. 27a) 


Reduced to its simplest terms, and to illustrate the 
position here taken, the last sentence in Paragraph 
ELEVENTH might be paraphrased as follows: 


"Upon the death of my sister, Jane Doe, this trust 
shall terminate, and the residuary estate shall be 
distributed to the children of my deceased sister, 
living at my death." 


We submit that all would agree with a ruling of the trial 
court that the testator was’ intendingto benefit the children 
of Jane Doe, provided only that they survived testator. 
That is appellees’ position. 


Under the example given, the position of Appellant, 
Amelia R. Collins (and alternatively by Virginia L. J. Wal- 
lace) is that the children of all sisters who may be dead 
when Jane Doe dies, take, provided said children survive 
testator. The position of appellant, Virginia L. J. Wal- 
lace, is that only the children of another sister who was 
dead at the time the will was drawn would take, provided 
said children survive testator. Appellants, Abbie M. 
Simpson, et al, take the position that only the children of 
other sisters (excluding Jane Doe's children) who were 
dead at the time of testator's death would take, provided 
said children survived testator. 


This example strips the various contentions to bare 
bones and demonstrates the logic and correctness of the 
ruling of the court below which, put into the context of 
this example, was that Jane Doe's children were the in- 
tended remaindermen. 


It is, thus, logical and consistent with the language of 
the last sentence of Paragraph ELEVENTH of the will to 
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conclude that the "deceased brothers and sisters” men- 
tioned in the parenthetical clause refers to the two broth- 
ers and two sisters specifically described inthe first part! 
of the sentence. Under this interpretation, appellees, 
Dorothy Burg Van Alen, Stoddard Simpson Burg, and Rob- 
ert Simpson Stuart, are the only children (Stoddard Simp- 
son Burg, standing in the shoes of his father, Edwin Simp- 
son Burg) of said brothers and sisters who survived tes- 
tator, and the court below correctly ordered that each 
should receive one-third of the terminated trust proceeds. 


2. Other Provisions of the Will Support Appellees' 
Position. 


When testator desired to leave property to a class un- 
restricted by any parenthetical designation or condition 
he found no difficulty in employing the proper words to do 
so. Paragraph SECOND of the will in question provides: 


"T also give and bequeath to my said wife all of my 
jewelry and personal effects to be distributed by 
her among my nephews who may survive me, in 


such manner as my said wife, in her discretion, 
may deem fit." (J.A. 9a) 
Here we see in an early paragraph of the will that testa- 
tor provided an unrestricted gift for "nephews who may 
survive me.” 


In Paragraph SIXTH of the will in question testator left 
the sum of $1,000 each to "my nephews and nieces here 
named." Testator therein also mentions the "children of 
my deceased brother, Edwin F. Simpson" and a "son of 
my deceased sister, Virginia Simpson Johnson." (J.A. 10a, 
lla) In this connection it should be noted that the crucial 
sentence in Paragraph ELEVENTH of the will speaks of 
"children of my deceased brothers and sisters." The 
employment of the plural in describing the brothers and ~ 
sisters as deceased effectively eliminates the contention 
made by Appellants, Abbie M. Simpson, et al, that the 
children of a deceased brother, Edwin F. Simpson, anda 
deceased sister, Virginia Simpson Johnson, were the ones 


17 


intended to be described by the limiting language in Para- 
graph ELEVENTH. By listing by name his only then de- 
ceased brother and his only then deceased sister in Para- 
graph SIXTH testator effectively precluded the assertion 
that the language, deceased brothers and sisters, in Para- 
graph ELEVENTH refer to only one brother and one sister. 
The mention of one deceased brother and one deceased 
sister in Paragraph SIXTH shows that testator was fully 
conscious that he had only one deceased brother and one 
deceased sister, each with living children, at the time of 
the execution of the will and reinforces the finding of the 
court below that it would give "a somewhat tortured con- 
struction” (J.A. 27a) to this paragraph to assume that he 
would speak of one brother andone sister as "my deceased 
brothers and sisters.” 


The plan of the testator's will shows conclusively that 
he had no intention of treating all nephews and nieces 
equally. This is demonstrated by analysis of the will: 


1. Paragraph SECOND of the will left jewelry and per- 


sonal effects to "nephews who may survive me."’ Nothing 
is left to descendants of nephews who predeceased testa- 
tor nor is anything left to nieces. (J.A. 9a) 


2. Whereas Paragraph SIXTH leaves $1,000 to be dis- 
tributed to children of a deceased nephew, Stoddard Simp- 
son [Somers] Burg, no similar monetary bequest is given 
to the children of the deceased nephew Crayke Simpson 
Priestley. (J.A. 10a, 11a) 


3. Paragraph EIGHTH of said will leaves medical books, 
magazines, surgical instruments, etc. to Joseph Biddle 
Priestley and James Taggert Priestley who were the sons 
of a deceased nephew, Crayke Simpson Priestley. (J.A. 
lla) This no doubt was because of their special interest 
in medicine and while it was an appropriate gift, it did not 
represent equality of treatment among all testator's neph- 
ews. 


4. His niece, Dorothy Burg Van Alen, was given the 
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beneficial interest in a trust covering a house and lot at 
269 Second Street, Northumberland, Pennsylvania, and 
under conditions named in Paragraph NINTH of said will 
this life interest was to be converted into a fee for her 
penefit or the benefit of said niece's issue. (J.A. 11a, 
12a) 


5. By Paragraph THIRD of said will the heirs of a sis- 
ter, Cora Simpson Burg, were to receive one-fourth in- 
terest in premises known as Oak Hall after the death of 
Mrs. Burg. Mrs. Burg's heirs were also to receive a 
one-third interest in Francis Stoddard Simpson's one- 
fourth life interest in Oak Hall, which life interest was 
to come into being only upon the death of Mrs. Burg. 
(J.A. 9a, 10a) 


This inequality of treatment shows that testator's will 
was drawn to benefit those in whom he had a special in- 
terest, i.e., the two brothers and two sisters mentioned 
in the residuary clause, Paragraph ELEVENTH and their 


children, and was not drawn with the idea of treating all 
nephews and nieces equally. 


The entire pattern of the will itself shows his interest 
in his two living sisters and two living brothers named in 
Paragraph ELEVENTH It has been shown, supra, pp. 1-4, 
how testator's bounty was centered on these four. Each 
received special consideration, and in the aggregate, ex- 
cept for minor bequests, received, either outright or a 
life interest in testator’s entire estate. 


The very fact that the trust in question was set up in 
the residuary clause shows the intention by testator to 
specially benefit the four brothers and sisters named 
therein, as well as their children who survived him. The 
familiar and classical pattern of a will is to make provi- 
sion for certain and definite beneficiaries, and then, in 
the residuary clause, to provide for those whom testator 
desires especially to benefit. This reinforces the pattern 
of the will. Itis but another indication of testator's inten- 
tion to prefer the children of the life beneficiaries named 
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in the residuary trust, and supports the court's finding 
below to that effect. 


Testator, obviously, would have no way of knowing how 
long any one of the life beneficiaries of the trust would 
live, and this, no doubt, would have prompted him to de- 
sire to be certain that the benefits of the trust would de- 
volve upon the children of the life beneficiaries. 


Examination of the will shows that each paragraph 
thereof is an entity, makinga complete disposition in each 
paragraph of the items which are the subject of testator's 
bounty to the individual or class concerned. In no para- 
graph does testator refer to another paragraph in order 
to ascertain the beneficiaries intended, or go outside the 
blood line indicated in the paragraph. See Paragraph 
THIRD, for example. (J.A. 9a, 10a) This fact is a strong 
indication that testator intended Paragraph ELEVENTH to 
be an entity complete in itself and that the ultimate bene- 
ficiaries of the trust were intended to be the children of 
the named life beneficiaries therein, provided only that 
such children be living at the time of testator's death. 


These considerations all show that the decision below 
was correct, i.e., that the intention of the testator in Par- 
agraph ELEVENTH was to benefit the children of the broth- 
ers and sisters therein named. The decision below should 
be affirmed. 


II 
THE POSITION OF APPELLANTS IS UNSOUND 


A. The Position of Appellants, Abbie M. Simpson, 
et al, Is Unsound 


1. Reply to Digressive ''Apercu." 


Appellants, Abbie Simpson, et al (No. 17983), under the 
heading "Apercu" make certain unwarranted statements 
and representations which cannot and should not be ig- 
nored. 
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It is not known precisely what force these appellants 
desire their comments under the heading "Apercu"’ to have 
as this is a section of the brief not provided for under the 
Rules of this Court. If these appellants seriously urge 
the matters therein contained as grounds for reversal, it 
is assumed that they would have been included within the 
statement of points relied upon. Their nature requires 
an answer. 


The word "Apercu” is defined in Webster's New Inter- 
national Dictionary, Second Edition, Unabridged, published 
by Merriam Webster, 1959, at page 123 as "a hasty im- 
pression: an immediate insight, instinctive rather than 
analytical.” Appellants’ use of the. heading is consistent 
with its content. It is not analytical. 


These appellants direct remarks, ad hominem in char- 
acter, to the manner in whichthe argument below was con- 
ducted and the case disposed of. These remarks are as 
unwarranted as they are ungracious. 


The case came on regularly before the Judge below 
and was the first one on his assignment of motions. Ar- 
gument of counsel commencedat approximately 10:00 a.m. 
and the matter was not concluded until after 12:00 o'clock. 
All counsel were given full opportunity to present their 
positions.° 


The transcript of the argument inthe record comprises 
73 pages of typewritten matter and examination will indi- 
cate that the court heard all counsel fully and completely. 


5 when counsel, Mr. Webster, remarked to the Court "T will be 
very brief, Your Honor," the following appears in the tran- 
script: 'THE COURT: Take whatever time is necessary. 
This is an important matter and I want all counsel to feel 
free to take whatever time is necessary to make a full ar- 
gument." (Tr. 56) 


Later, the Court said: "Does anyone else care to be heard 
further?" (Tr. 66) Mr. Tilbury, counsel for these appellants, 
took advantage of this opportunity to address the Court further. 
(Tr. 67) 
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The oral decision rendered from the bench after hear- 
ing full argument indicates a complete and analytical 
grasp of the facts involved and a full appreciation of the 
contentions made by the various parties. The trial judge, 
however, did not rest the matter upon his oral decision, 
as the record shows that on September 15, 1965, the same 
date that the conclusion of law and judgment was entered, 
he filed a revised copy of the Court's oral opinion. 


These appellants attempttoreflect uponthe trial Judge 
below by remarking that he did not know the relationship 
of the parties before taking the bench. This is not even 
an unsubtle way of implying that the Court below had not 
read all of the documents which had been filed by the var- 
ious parties in connection with thefour reciprocal motions 
for summary judgment before the commencement of the 
argument. This presupposes (1) a requirement that a 
Judge should read each and every document contained in 
the file before hearing a motion, and (2) that counsel have 
some inability to present their case orally fully and fair- 
ly and with appropriate references to such written mate- 
rial as is pertinent to the proper disposition of the case. 
The law, fortunately, does not require the former and the 
latter is not shown here to exist. 


Under point (b) on page ii of these appellants’ Apercu, 
they assert that the oral opinion deviated from the con- 
clusion of law and judgment. 


Any fair reading of the opinion (J.A. 25a-27a) shows that 
it was the court's construction of Paragraph ELEVENTH 
of the will that children of the four brothers and sisters 
previously enumerated as life tenants of the trust therein 
set up should be those nephews and nieces who should re- 
ceive the corpus upon the termination of the trust. Para- 
graph ELEVENTH limits the nephews andnieces who should 
so receive to those "who may be living at the time of my 
death." The first paragraph of the Conclusion of Law 
(J.A. 28a) recites that the children of the four specifically 
named life tenants who were living on June 6, 1928, the 


22 


date of testator’s death, “had an absolute vested remain- 
der interest in the trust estate." The children of the four 
named life tenants of the trust living on June 6, 1928 were 
Edwin Simpson Burg, a son of Cora Simpson Burg, Doro- 
thy Burg Van Alen, a daughter of Cora Simpson Burg, and 
Robert Simpson Stuart, son of Caroline Simpson Stuart. 
Robert Stuart and Dorothy Burg Van Alen are still living. 
Edwin Simpson Burg died on August 30, 1935 (J.A. 37a) 
and the documents of record indicate that his only child, 
a son, Stoddard Simpson Burg, succeeded to all the inter- 
est of his father in this estate. It has always been agreed 
throughout all this litigation by all parties that Stoddard 
Simpson Burg succeeds to any interest that his father Ed- 
win Simpson Burg had in the terminated trust. While it 
is true that the opinion of the court below recites that the 
nephews and nieces who take is limited to those alive at 
the time of the termination of the trust, this is obviously 
an incorrect statement on a matter not in controversy. 
The conclusions of law and judgment entered on Septem- 
per 15, 1965 (J.A. 28a, 29a) govern the disposition of this 
case in any event. 


Counsel complains that some unsuccessful appellants 
claimed attorney fees in their motions for summary judg- 
ment andno mention of such claim is made in the opinion. 
(Point (c) pp- ii and iii) The truth is that counsel assert- 
ing such claim for attorney fees in their motions for sum- 
mary judgment did not argue the same to the court below 
and for that reason the claim could have been deemed 
abandoned. The settled law in the District of Columbia 
against the allowance of such fees® could have accounted 
for counsels’ silence on the point. In any event, however, 
the conclusion of law and judgment is that appellees’ mo- 
tion for summary judgment was granted. Appellees’ mo- 
tion did not ask for attorney fees. The conclusion of law 
and judgment was that the motions for summary judgment 


SS 
® caine v. Payne, 86 U.S. App. D.C. 404, 182 F.2d 246, 20 
A.L.R. 2d 823, cert. denied, 340 U.S. 855 (1951). 
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of all other appellants be denied. (J.A. 29a) This consti- 
tutes a denial of all requests for relief made in such mo- 
tions for summary judgment and if the request for attor- 
ney fees was not waived by not being presented to the 
court then it was denied when appellants’ respective mo- 
tions for summary judgment were denied. It is significant 
that no appellant assigns as error inthis Court the failure 
of the court below to grant attorney fees to attorneys for 
the unsuccessful contenders. 


In paragraph (d) at page iii ofthese appellants’ Apercu, 
they attempt to gain some advantage from an obvious ty- 
pographical error appearing in the reporter's transcript 
of the Judge's oral opinion. These appellants point to the 
transcript at page 77 where the following language ap- 
pears: 

"* * * it seems to the Court that it would violate the 
clear intention of the testator to limit the trust es- 


state to the four brothers and sisters and their 
children * * *"" (emphasis supplied) 


The Joint Appendix filed herein contains the Judge's 
opinion as it was revised and filed on September 15, 1965 
and the applicable language there is 


"* * * it seems to the Court that it would carry out 
the clear intention of the testator to limit the trust 
estate to the four brothers and sisters and their 
children * * *"" (J.A. 27a; emphasis added) 


Reference to the revised copy of the oral opinion which 
was filed by the Court on September 15, 1965 shows that 
the language of this sentence used in the Joint Appendix 
is correct. It is perfectly obvious from the context of the 
opinion of the court below that the use of the word "'vio- 
late" in the reporter's transcript was nothing more than 
a typographical error which was discovered by the court 
when it read and corrected this error. 


It is amazing for these appellants to argue as they do 
at pages iii and iv of the Apercu that the court below gave 
an oral opinion which was in effect deciding this case in 


24 


their favor. Had they genuinely felt so, one may be sure 
that they would have objected to the form of the conclu- 
sions of law and judgment which was not entered until fif- 
teen days after the oral opinion was delivered, and after 
full notice. 


We have previously noticed point (e) on page iv of these 
appellants’ Apercu (supra, pp. 21-22). It is perfectly ob- 
vious that the nieces and nephews who take the corpus of 
the trust after its termination are those "who may be liv- 
ing at the time of my death" rather than at the time of the 
termination of the trust. The conclusion of law and judg- 
ment entered herein so provide. This cannot be a point 
of substance. - 


2. Reply on Merits to Contentions of Abbie M. 
Simpson, et al. 


Appellants, Abbie M. Simpson, Frank P. Simpson, Jr., 
Elizabeth Simpson Dear and Alice Simpson Rafter (No. 
17983), take the position that the court below erred in not 
interpreting the last sentence of Paragraph ELEVENTH of 
the will as requiring the terminated trust to be divided 
only among the children of testator's brothers andsisters 
who died before testator did. 


Under this view, the appellants urge that the "children 
of my deceased brothers and sisters" in the parenthetical 
clause in the last sentence of Paragraph ELEVENTH re- 
fers to brothers and sisters who may be dead at the time 
of testator's death. 


The geneological chart supplied by these appellants 
(following p. 2 of brief) is contrary to that set out in the 
Joint Appendix (J.A. 37a-41a) and the errors therein are 
such as to make it completely unreliable as a guide. 


1, The brother, Edwin Franklin Simpson is incorrect- 
ly designated as Edwin Frank Simpson. (J.A. 37a) 


2. The date of birth of Mary Ann Simpson is omitted. 
This was 1854. (J.A. 37a) 
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3. The date of birth of Laura Simpson is omitted. She 
was born March 21, 1862 and died March 22, 1862. (J.A. 
37a) 


4. The date of birth of Anthony L. Simpson is omitted. 
He was born April 2, 1869 and died April 9, 1869. (J.A. 
37a) 


5. The son of Caroline Simpson Stuart, Robert Simp- 
son Stuart, is incorrectly designated Robert McCune Stu- 
art. (J.A. 37a) 


6. A daughter of Cora Horton Simpson is omitted en- 
tirely. The daughter was Mary Blanche Burg, born De- 
cember 28, 1882 and died October 18, 1885. (J.A. 37a) 


Each argument used to support the position of these 
appellants has fatal infirmities. At the outset, appellees 
hasten to agree with much of the general propositions of 
abstract law cited and urged by the various appellants. 
Specifically appellees agree that the intention of testator 
controls and asserts that that was precisely what the 
court below ascertained and properly declared. 


a. Points Il, Ill, IV, and V 


No quarrel exists with respect to appellants' Abbie M. 
Simpson, et al, proposition that generally language used 
is construed as of the date of execution of the will and that 
words may be assumed to be used in their usual sense. 
This is only another way of stating that testator's inten- 
tion governs. 


These appellants, however, make the strange conclu- 
sion from these general principles that the word "de- 
ceased" as used in every will, and particularly this will, 
therefore, must, as a matter of law, grammar and usage, 
invariably refer to one who was dead at the date of the 
instrument. 


This is nonsense. The will itself carries its refuta- 
tion. 
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Paragraph ELEVENTH of the will used the word "de- 
ceased" in the sentence just before the one in question in 
such a fashion as to indicate that testator was speaking 
prospectively. After naming the two brothers and the two 
sisters who are the life beneficiaries of the income from 
the trust there set up, the will recites 


"Upon the death of each of said brothers and sisters 
hereinabove named, the proportionate share of said 
net income theretofore payable to such deceased 
brother or sister shall thereafter be divided equal- 
ly among those surviving of the four brothers and 
sisters in this paragraph named * * *" (J.A. 12a; 
emphasis added) 

Will appellants contend that the. "deceased" brother 
and sister referred to in this sentence specified a broth- 
er or sister who was dead at the time of the execution of 
the will? The use of the word "deceased" in the sentence 
just quoted to refer to the time when presently alive 
brothers or sisters, (the life tenants of the Paragraph 
ELEVENTH trust) will be dead reinforces the correctness 
of the interpretation below. 


It should be further noted that the testator frequently 
spoke of persons who were then dead as though they were 
alive. The will refers in the present tense to testator’s 
grandfather (Pars. THIRD and FIFTH), his Aunt (Par. 
THIRD), and his mother (Par. FOURTH) although all of 
these individuals predeceased the execution of the will 
by many years. 


These appellants correctly state that at the time the 
will was drawn, December 17, 1926, testator had only a 
single deceased brother and a single deceased sister, who 
then had children alive (No. 19783, p. 9). From this ad- 
mitted fact these appellants leap to the conclusion that 
testator must have meant to limit his bounty to the chil- 
dren of this brother and sister for did he not usethe word 
"deceased" to describe those brothers and sisters whose 
children he desired to benefit. With a flourish these ap- 
pellants say "as a matter of common sense, one would 
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not speak of one's brothers and sisters as 'decased’ in 

a Will, or any place else, if they were still alive!" (p. 9) 
The leap is far too strenuous; the challenge carries its 
own answer. 


Appellants’ difficulty here is that they cannot determine 
whether to stand onthe proposition that the clause in ques- 
tion should speakas of the date of the execution of the will 
or the date of death. If they limit their argument to inter- 
pretation as of the date of execution of the will they are 
confounded by the fact that there is only one sister, (Vir- 
ginia Simpson Johnson) and one brother (Edwin F. Simp- 
son) who were deceased at the time who had living chil- 
dren. The limiting clause in the will is "(children of my 
deceased brothers and sisters)." The plural was used 
purposely. That testator knew that he had only one de- 
ceased brother and one deceased sister with living chil- 
dren when he drew the will is demonstrated in Paragraph 
SIXTH when he left a small cash bequest to certain named 
nieces and nephews "children of my deceased brother, 
Edwin F. Simpson," and to a nephew "son of my deceased 


sister, Virginia Simpson Johnson." (J.A. 11a) 


Being thus driven away from the position that the lim- 
iting clause had reference to only one deceased brother 
and one deceased sister, with children alive, at the time 
of the execution of the will, these appellants suggest that 
testator intended to refer to the live children of such 
brothers and sisters who might be deceased at the time 
of his death. The difficulty with this assumption is that 
testator could have no conceivable way of knowing when 
he drew the will which of his then living brothers and sis- 
ters would be dead at his death. Some intelligence should 
be assumed in the drafting of a will. This will demon- 
strates intelligence. It surely would be the antithesis of 
logic toassume that the testator intended to leave the cor- 
pus of his trust to a group of nephews and nieces whom he 
could not identify, but who would be chosen on the mere 
fortuity that their parent would die before testator did. 
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The interpretation of the clause in question by the court 
below has none of these infirmities and uncertainties. 
The holding of the court was consistent with the proposi- 
tion that the testator knew the four brothers and sisters 
to whom the life estate was limited; that after the death 
of the last of the four brothers and sisters the corpus 
would be distributed to the children of the four life ten- 
ants, provided only that said children be living at testa- 
tor's death. This was consistent with his indicated pref- 
erence for these four brothers and sisters and the testa- 
tor had no doubt as to what line of the family he would 
benefit, i.e., the children of his four favored brothers 
and sisters. 


b. Point VI 


While it may be assumed that this will was drawn by 
one of the three attorneys who witnessed it, this does not 
indicate that appellants’ strained interpretation should be 
adopted rather than the logical and consistent interpreta- 
tion decreed below. In fact, that a competent scrivener 


drew the will militates against the bizarre and capricious 
interpretation sought by appellants. 


c. Point VII 


In this section these appellants argue that because in 
Paragraph SIXTH of the will there is a reference to a "de- 
ceased brother" and a "deceased sister" this means that 
testator was referring only to this brother and this sister 
whenhe referred in Paragraph ELEVENTH to "my deceased 
brothers and sisters.’ The argument proves too much. 
It is not logical that testator would have referred to a de- 
ceased brother as "my deceased brothers" or to a de- 
ceased sister as "my deceased * * * sisters.” This ar- 
gument has been disposed of heretofore, supra, pp. 16- 
17, 27, to which reference is made. 


At pages 14 through 16, these appellants make refer- 
ence to documents beyond those considered by the court 
below. These documents are certain petitions for admin- 
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istration. It is strange that appellants would urge these 
matters here as they agreed at the argument below that 
they were extraneous. When these appellants’ counsel 
started to bring these documents to the attention of the 
Court, the following colloquy took place: 

"THE COURT: I don't think I can consider those ex- 


traneous documents, Mr. Tilbury, as an aid to con- 
struction of the will. 


"MR, TILBURY: All right, Your Honor, I won't pur- 
sue it, then, in that event." (Tr. 42-43) 


In any event, it is difficult to see relevant force in the 
fact that in petitions for probate of this and other family 
wills the word "deceased" was used to refer to individuals 
who had died. This certainly does not militate against the 
finding of testator's intention made by the court below. 


d. Point VIIT 


In this section these appellants make three additional 
arguments in support of their contention. They say 


1. The construction found below would require the ad- 
dition of words. (p. 17, Brief, No. 19783) 


2. At the time the will was executed there was only 
one niece among the children of the life tenants of the 
residuary trust and, therefore, testator could not have 
intended the children of such life tenants to take the cor- 
pus as he usedthe words "among my nephews andnieces." 
(pp. 17-18, Brief, No. 19783) 


3. As both the brothers named as life tenants had no 
children at the time of the execution of the will, testator 
could not have intended their children to be remainder- 
men of the trust. (p. 18, Brief, No. 19783) 


Itisfirst urgedthat the inclusion of language in the early 
portion of Paragraph ELEVENTH such as "brothers and 
sisters hereinafter named," "said brothers and sisters 
hereinabove named," and "brothers and sisters in this 
paragraph named," (emphasis supplied) and the absence 
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The interpretation of the clause in question by the court 
below has none of these infirmities and uncertainties. 
The holding of the court was consistent with the proposi- 
tion that the testator knew the four brothers and sisters 
to whom the life estate was limited; that after the death 
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would be distributed to the children of the four life ten- 
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below. These documents are certain petitions for admin- 


29 


istration. It is strange that appellants would urge these 
matters here as they agreed at the argument below that 
they were extraneous. When these appellants’ counsel 
started to bring these documents to the attention of the 
Court, the following colloquy took place: 

"THE COURT: I don't think I can consider those ex- 


traneous documents, Mr. Tilbury, as an aid to con- 
struction of the will. 


"MR. TILBURY: All right, Your Honor, I won't pur- 
sue it, then, in that event.’ (Tr. 42-43) 


In any event, it is difficult to see relevant force in the 
fact that in petitions for probate of this and other family 
wills the word "deceased" was used to refer to individuals 
who had died. This certainly does not militate against the 
finding of testator’s intention made by the court below. 
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1. The construction found below would require the ad- 
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2. At the time the will was executed there was only 
one niece among the children of the life tenants of the 
residuary trust and, therefore, testator could not have 
intended the children of such life tenants to take the cor- 
pus as he usedthe words “among my nephews andnieces.” 
(pp. 17-18, Brief, No. 19783) 


3. As both the brothers named as life tenants had no 
children at the time of the execution of the will, testator 
could not have intended their children to be remainder- 
men of the trust. (p. 18, Brief, No. 19783) 


Itisfirst urgedthat the inclusion of language in the early 
portion of Paragraph ELEVENTH such as "brothers and 
sisters hereinafter named," "said brothers and sisters 
hereinabove named," and "brothers and sisters in this 
paragraph named," (emphasis supplied) and the absence 
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The interpretation of the clause in question by the court 
below has none of these infirmities and uncertainties. 
The holding of the court was consistent with the proposi- 
tion that the testator knew the four brothers and sisters 
to whom the life estate was limited; that after the death 
of the last of the four brothers and sisters the corpus 
would be distributed to the children of the four life ten- 
ants, provided only that said children be living at testa- 
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tor had no doubt as to what line of the family he would 
benefit, i.e., the children of his four favored brothers 
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adopted rather than the logical and consistent interpreta- 
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ceased brother” and a "deceased sister" this means that 
testator was referring only to this brother and this sister 
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brothers and sisters.’ The argument proves too much. 
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17, 27, to which reference is made. 
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ence to documents beyond those considered by the court 
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istration. It is strange that appellants would urge these 
matters here as they agreed at the argument below that 
they were extraneous. When these appellants’ counsel 
started to bring these documents to the attention of the 
Court, the following colloquy took place: 

"THE COURT: I don't think I can consider those ex- 


traneous documents, Mr. Tilbury, as an aid to con- 
struction of the will. 


"MR. TILBURY: All right, Your Honor, I won't pur- 
sue it, then, in that event.” (Tr. 42-43 


In any event, it is difficult to see relevant force in the 
fact that in petitions for probate of this and other family 
wills the word "deceased" was used to refer to individuals 
who had died. This certainly does not militate against the 
finding of testator's intention made by the court below. 


d. Point VIIT 


In this section these appellants make three additional 
arguments in support of their contention. They say 


1. The construction found below would require the ad- 
dition of words. (p. 17, Brief, No. 19783) 


2. At the time the will was executed there was only 
one niece among the children of the life tenants of the 
residuary trust and, therefore, testator could not have 
intended the children of such life tenants to take the cor- 
pus as he usedthe words "among my nephews andnieces." 
(pp. 17-18, Brief, No. 19783) 


3. As both the brothers named as life tenants had no 
children at the time of the execution of the will, testator 
could not have intended their children to be remainder- 
men of the trust. (p. 18, Brief, No. 19783) 


Itis first urgedthat the inclusion of language in the early 
portion of Paragraph ELEVENTH such as "brothers and 
sisters hereinafter named," "said brothers and sisters 
hereinabove named," and “brothers and sisters in this 
paragraph named,” (emphasis supplied) and the absence 
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of such language in the parenthetical clause in question 
shows a deliberate attempt to expand the beneficiaries 
(an argument of appellant Amelia R. Collins) and to re- 
duce the beneficiaries (an argument of appellants, Vir- 
ginia L. J. Wallace and Abbie M. Simpson, et al). The 
contention assumes too much. There is nothing to indi- 
cate a deliberate omission of any words. As has been 
pointed out, the juxtaposition in the same sentence, of a 
clause describing the termination of the trust as taking 
place upon the death of the last survivor of "my brothers 
and sisters in this paragraph named" is an indication that 
when he speaks of "my deceased brothers and sisters" in 
the same sentence, he is speaking of those "in this para- 
graph named." 


It is contended that to adopt the construction that chil- 
dren of the life tenants were the intended beneficiaries 
would require the insertion of the word "said" or its 
equivalent in the clause in question so that it would read 
"(children of my said deceased brothers and sisters)." 
We state again, as the court below held, the insertion of 
this word is unnecessary as the intention of the testator 
requires the clause to be given this meaning. The argu- 
ment with respect to insertion of words, however, defeats 
all other contenders. In each other case the language of 
the clause in question would have tobe materially changed 
to clearly effectuate the interpretation sought. 


1. Abbie M. Simpson, et al, contend that the phrase 
refers to a deceased brother and sister as of the time of 
testator's death. To clearly get this result the language 
would have to be 


"(children of any of my brothers and sisters who may 
predecease me)." 


2. Amelia R. Collins (and Virginia L. J. Wallace, al- 
ternatively) contends that the phrase refers to brothers 
and sisters who are deceased at the time of the termina- 
tion of the trust. To clearly get this result the language 
would have to be 
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"(children of any of my brothers and sisters who may 
be deceased at the time of termination of this trust)."' 


3. Virginia L. J. Wallace urges that the phrase refers 
to a deceased brother and sister as of the time of the mak- 
ing of the will. To clearly get this result the language 
would have to be 


"(children only of my presently deceased brother and 
sister)." 


It is submitted that the contention of appellees, Dorothy 
Burg Van Alen, Stoddard Simpson Burg and Robert Simp- 
son Stuart, does not require any changes in the literal lan- 
guage of the clause, and, in any event, does not require 
the material and substantial changes in text required to 
express the contentions of others. 


The second and third points these appellants make 
under this heading are put in proper perspective when it 
is realized that the language of the last sentence in Para- 
graph ELEVENTH is prospective. It speaks of the nephews 
and nieces "(children of my deceased brothers and sis- 


ters)" who may be living at his death. He did not know by 
name who they might be, except that they would be within 
the class of children of the four brothers and sisters who 
were life tenants of the trust. 


Appellants state that at the time of execution of the will 
there was only one niece among the children of the life 
tenants of the trust and no children of any brothers. This 
is true. These appellants then argue that testator would 
not have used the plural word "nieces" if he had only one 
niece at the time the will was drawn. The court below 
considered the argument here advanced on behalf of ap- 
pellants, Abbie M. Simpson, et al, and aptly remarked on 
the point: 

"Well, of course, the testator, * * * if we adopt Mr. 
Thompson's construction- could not foretell wheth- 


er he would have only one niece or more, so he used 
the plural.” (Tr. 46) 
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The appellants overlook the fact that at the time of the 
execution of the will testator’s brother, Horton Simpson, 
was married to a woman who was then only 43 years of 
age (J.A. 35a). No matter whether there is a legal pre- 
sumption that a woman is capable of having children at 
any age’, it is perfectly obvious when this will was drafted 
the testator did not have any such technical or legal pre- 
sumptions in mind, but used the plural merely because, as 
the Court below remarked, he ''could not foretell whether 
he would have only one niece or more, so he used the plu- 
ral." (Tr. 46) 


e. Point IX 


Appellants, Abbie M. Simpson, et al, urge that the 
court's construction of the will would overturn a host of 
"well-settled rules" (p. 20, Brief, No. 19783). Upon anal- 
ysis, appellants' arguments on this point turn upon the un- 
controverted fact that paragraph ELEVENTH in the will 
provided that the corpus of the terminated trust would be 
distributed to nephews and nieces "who may be living at 
the time of my death." No construction on this point is 
needed here. This was testator's desire and he so set it 
down. Under any construction, this phrase must be given 
full effect. Appellants’ argument that there were two 
nieces and three nephews, all children of Edwin F. Simp- 
sonand Virginia S. Johnson (a brother and sister who were 
deadat date of execution of the will) who were alive at the 
death of testator and hence "the singulars and plurals 
match perfectly" (p. 23, Brief, No. 19783) conveniently 
overlooks the fact that testator could not know what neph- 
ews and nieces would survive him and that any such per- 


v Wigmore on Evidence (3d Ed. 1940), Sec. 2528, p. 451-452, and 
particularly 1964 Pocket Supplement, Sec. 2528, p. 201, and 
cases there cited. United States v. Provident Trust Company, 
291 U.S. 272 (1934). In this connection the footnote 28 in ap- 
pellants' (19783) brief cited to support such a presumption are 
inapposite and it is appellees’ belief that these cases were er- 
roneously cited by such appellant. 
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fect matching, using hind-sight, is a mere coincidence, a 
fortuity, and of no legal or logical force. 


These appellants also urge ((c) p. 22, Brief, 19783) 
that the construction adopted by the court would result in 
the children of the life tenants receiving more than the 
children of other brothers and sisters. The entire will 
demonstrates a pattern of favoring the two brothers and 
two sisters who were named as life beneficiaries of the 
residuary trust. The pattern of the will has heretofore 
been set out, supra, pp. 1-4. The intention of testator to 
benefit the four life tenants in Paragraph ELEVENTH is 
obvious. These facts, among others, impelled the court 
below to correctly conclude that testator "desired to keep 
both the corpus and the income of the estate within the 
group of the four brothers and sisters or their survivors" 
(J.A. 27a). If there be inequality of benefits among broth- 
ers and sisters or among nephews and nieces this was the 
testator's expressed intention. No rule of law or reason 
requires a testator to provide equal treatment for rela- 
tives of the same degree. A will is generally the antithe- 


sis of equality — hence its efficacy. 


Appellants argue that the testator did not in Paragraph 
ELEVENTH intend to benefit a child when he had benefitted 
the child's parent because, presumably, the child would 
receive some of the parent's lifetime benefits by inheri- 
tance from their parents at death. (p. 22, Brief, 19783) 
The complete and short answer to this argument is that 
the testator did just that in another section of the willand 
therefore, it cannot be assumed that the testator did not 
intend such a consequence inthis section of the will. Par- 
agraph THIRD of the will provided that a life estate in the 
family home in Northumberland, Pennsylvania, known as 
Oak Hall should vest inCora Simpson Burg. (J.A. 9a, 10a) 
It further provided that on her death (if not sold prior 
thereto) the property was to be distributed one-fourth to 
her heirs, one-fourth to Caroline Simpson Stuart, one- 
fourth to Horton Simpson and one-fourth for life to Fran- 
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cis Stoddard Simpson. The latter one-fourth life interest 
to Francis Stoddard Simpson was, upon his death, to be 
divided, one-third to the heirs of sister Cora Simpson 
Burg, one-third to brother Horton Simpson, and one-third 
to sister Caroline Simpson Stuart. This clearly shows 
testator'’s intention to provide for the children of Cora 
Simpson Burg on her death notwithstanding she had a 
prior life interest in the property. 


Paragraph THIRD of this will further provided that 
Cora Simpson Burg had the power to sell Oak Hall during 
her lifetime. This power was actually exercised. Upon 
such sale Paragraph THIRD provided that the proceeds be 
divided equally among testator's two sisters, Cora Simp- 
son Burg, Caroline Simpson Stuart and his two brothers, 
Francis Stoddard Simpson and Horton Simpson or their 
heirs. This disposition again demonstrates the testator’s 
abiding interest in the two brothers and two sisters and 
their descendants which is carried out in Paragraph 
ELEVENTH and in accordance with appellees’ contention. 


At page 24 of these appellants’ brief (No. 19783) there 
is a concluding paragraph using a fragmentary quotation 
from the colloquy during the course of argument below. 
It is true that Judge Holtzoff stated to these appellants’ 
counsel that ifa “literal construction of the will is adopted, 
that there is a great deal of merit in the contention" ad- 
vanced by appellants’ counsel (Tr. 55). What appellant 
does not state to the Court is that the court below went 
on to say in that connection 

"The only question is whether the entire paragraph 
should be read together and whether the limitation 
to the four specified brothers and sisters contained 


in the first sentence should be carried over into the 
third sentence.” (Tr. 55) 


The court below, of course, after hearing the full ar- 
gument and considering the various contentions, ruled in 
favor of the contention that all the language taken togeth- 
er impels the conclusion that the words of limitation in 
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question were meant to be applicable to the four specified 
brothers and sisters mentioned in the paragraph. 


It is submitted that the contentions of appellants, Ab- 
bie M. Simpson, et al, are unfounded. 


B. The Position of Appellant Amelia R. Collins 
Is Unsound. 


Appellant, Amelia R. Collins (No. 19784), and alterna- 
tively Virginia L. J. Wallace (No. 19785), make the argu- 
ment that the word deceased in the restrictive clause 
"(children of my deceased brothers and sisters)" refers 
to those deceased at the time of the termination of the 
trust. We now know the trust terminated on April 27, 
1963, upon the death of the last of the four named life ten- 
ants inthe residuary trust. Under this interpretation the 
clause "children of my deceased brothers and sisters" 
would refer toallof testator's brothers andsisters mere- 
ly because of the fortuity (as we now know it) that all tes- 
tator's brothers and sisters did predecease the survivor 
of the life beneficiaries named in Paragraph ELEVENTH. 
Under this interpretation the children of any of testator's 
brothers and sisters who outlived Caroline Simpson Stu- 
art would have been eliminated from any benefits in this 
corpus of the trust. It is hardly likely that the testator's 
bounty would be so capriciously distributed. This is es- 
pecially true when one examines the will in its entirety 
and with due consideration to the care with which distri- 
bution in each paragraph thereof constitutes a logical en- 
tity, and the patent disposition to favor the line of the four 
brothers and sisters specifically mentioned in paragraph 
ELEVENTH, 


The construction sought by Amelia R. Collins would 
also have the unusual] and legally unfavored effect of de- 
laying until the death of the last survivor of the life ben- 
eficiaries the knowledge of what nephews and nieces would 
be children of deceased brothers and sisters. It is clear 
that the testator intendedtocreate a vested remainder for 
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there were persons in being (Edwin Simpson Burg, son of 
Cora S. Burg; Dorothy B. Van Alen, daughter of Cora S. 
Burg; and Robert S. Stuart, son of Caroline S. Stuart) who 
would have an immediate right of possession upon the 
termination of the intermediate or precedent life estates 
of those life tenants named in Paragraph ELEVENTH of 
the will. Such vested interests are favored. American 
Security & Trust Co. v. Sullivan, 12 F. Supp. 925, 931 
(1947), and cases there cited. 


If the distributees of the trust in Paragraph ELEVENTH 
be construed as all of testator's nieces and nephews who 
may be living at the time of testator’s death the paren- 
thetical clause "(children of my deceased brothers and 
sisters)" would be without meaning. It is a cardinal rule 
of construction that all words of a will must be considered 
and given their ordinary meaning if possible. In Para- 
graph SECOND this limiting clause was omitted; testator 
spoke only of "nephews who may survive me." Certainly 
the same meaning cannot be given to the two provisions, 
as Amelia R. Collins would have this Court do. 


Amelia R. Collins makes an improper assumption that 
nephews and nieces were treated approximately equally 
in the will (last paragraph, p. 6, Brief, 19784) and con- 
cludes, therefore, that testator must have intended all his 
surviving nephews and nieces to share equally inthetrust 
fund. We have heretofore shown (supra, pp. 17-18), that 
equality of treatment for nieces and nephews was not pro- 
vided for in the will. This argument, therefore, fails be- 
cause of a faulty premise. 


Amelia R. Collins also urges that testator would "un- 
doubtedly not want any property passing to children of a 
living brother or sister since no provision is made for 
brothers and sisters other than those named in Article 
Eleventh.” (p. 7, Brief, No. 19784) The trouble with this 
argument is that it is factually incorrect. In Paragraph 
SIXTH (J.A. 10a, 11a) property is left to children of living 
sisters. This fallacious argument must, therefore, fall. 
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At page 9, et seq. of brief of appellant, Amelia R. Col- 
lins (No. 19784) reference is made to cases wherein court 
decisions interpreted the words "nephews and nieces" as 
used in the wills under Scrutiny in those decisions. Deci- 
sions of this type are of little aid in interpreting the will 
at bar. The guideline for use of precedents in will con- 
struction cases is well set out in an Opinion by Asso- 
ciate Judge Vinson in the case of Evans v. Ockershausen, 
69 U.S. App. D.C. 285, 100 F.2d 695 (1938), cert. denied, 
Smith v. Ockershausen, 306 U.S. 633, where it was stated: 


"This will must be interpreted soasto effectuate the 
true intent of the testator as expressed in the will. 
This is the primary and basic rule to which all oth- 
ers must yield. Smith v. Bell, 6 Pet. 68, 74, 31 U.S. 
74, 8 L. Ed. 332. It is not to be construed by iso- 
lated expressions, but must be construed in its en- 
tirety. Further it is true that "In determining the 
intent of the testator, little aid is derived from a 
resort to formal rules or a consideration of judi- 
cial determinations in other cases apparently sim- 
ilar." Baldwin v. National Sav. & Tr. Co., 65 App. 
D.C. 174, 176, 81 F.2d 901, 903." 


We submit these cases afford "little aid" to this Court 
and that the conclusion of the court below was correct. 


? 


C. The Position of Appellant Virginia L. J. 
Wallace Is Unsound. 


Appellant, Virginia L. J. Wallace (No. 19785), urges 
error below, andthat the proper construction of paragraph 
11 of the will in question is that only the children of the 
one brother and the one sister who were deceased at the 
time the will was executed should take the corpus of the 
terminated trust. Alternatively, she supports the position 
of Amelia R. Collins (No. 19784), that the children to take 
such corpus should be the children of brothers and sisters 
who were dead at the time of the termination of the trust, 


Appellant Wallace urges mainly that the interpretation 
of the last sentence of Paragraph ELEVENTH by the court 
below requires the addition of words (pp. 11-12, Brief, 
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No. 19785). We have shownthat this is not so, supra, pp.12- 
16. We have also shown, supra, pp- 30-31, that material 
and substantial changes in the text would be required to 
expressly set out the contentions of others including this 
appellant. This argument, therefore, is self-defeating. 


Virginia L. J. Wallace argues that the interpretation 
of the court below and that urged by appellees renders the 
word "deceased" as used in the limitation clause nugatory 
and superfluoys (p. 12, Brief, No. 19785). Thus does this 
appellant come full circle. She first urges that the plural 
words "children of my deceased brothers and sisters” in 
Paragraph ELEVENTH must refer to a single deceased 
brother and a single deceased sister merely because they 
were "deceased" at the time the will was drawn, without 
regard to the context in which the phrase is used (p. 15, 
Brief, No. 19785) but then she argues that the court below 
interpreted the clause in question in such a fashion that 
the word "deceased" be given no effect. This is simply 
not 0. The court below held that the language of the re- 
strictive clause, taken in the context of the entire will 
and Paragraph ELEVENTH was that testator intended to 
“keep both the corpus and the income of the estate within 
the group of the four brothers and sisters or their survi- 
vors" (J.A. 27a). By so doing the court below gave full 
effect to the words used by testator in their proper per- 
spective. 


Appellant, Virginia L. J. Wallace, argues (p. 15, et seq., | 
Brief, No. 19785) that testator used the clause “children 
of my deceased brothers and sisters" to referto allbroth- 
ers and sisters who were dead on December 17, 1926, the 
date of the will. She points to the fact that testator had 
two brothers and three sisters who were then dead. She 
does not, however, point out that two of those sisters and 
one brother died in infancy. A sister, Mary Ann Simpson, 
died on March 1, 1856, at 18 months of age, 2 years before 
the birth of testator; another sister, Laura Simpson, died 
March 22, 1862, the day after birth; and a brother, Antho- 
ny L. Simpson, died April 9, 1869, a week after birth. 
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(J.A. 37a) Under these circumstances it is difficult to 
follow the argument of this appellant that testator had in 
mind the children of these sisters and a brother, the last 
of whom died at least 57 years before the making of the 
will and the oldest at death being 18 months of age. Could 
a testator reasonably have had them in mind when he 
spoke of children of deceased brothers and sisters? Yet, 
this appellant must so assume when she urges that that is 
why testator spoke of deceased brothers and sisters, us- 
ing the plural. This measures, at once, both the strength 
and weakness of the case. 


The alternative contention of appellant, Virginia L. J. 
Wallace (No. 19785), is the same as that of Amelia R. 
Collins (No. 19784), and has been fully answered, supra, 
pp. 35-37, to which reference is respectfully made. 


CONCLUSION 


It is submitted that the court below correctly deter- 
mined that the testator intended that the children of the 
named life tenants who were living on June 6, 1928, had 
an absolute vested right in the terminated trust estate 
created by Paragraph ELEVENTH of the will in question 
and, therefore, that the court below was correct in grant- 
ing appellees’ motion for summary judgment and denying 
appellants' motions, and, therefore, that the judgment be- 
low should be affirmed. 
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PRELIMINARY COMMENT 


Appellees have indicted us for alleged “ungracious” 
remarks concerning Judge Holtzoff in the Apercu of our 
initial brief. We believe that an examination of our brief 
will indicate not the slightest discourtesy was expressed 
or intended. We pointed out that His Honor did not 
have an opportunity to read any of the extensive state- 
ments or briefs tendered by the various parties before 
taking the bench, he was unaware of the precise relation- 
ships of the various parties until the hearing, that his 
oral opinion differed from the judgment which he later 
signed (i.e. his oral opinion awarded the property to 
only two of the Appellees, but the Judgment, presum- 
ably prepared by Appellees’ counsel, included all three 
Appellees), that the Court has never passed upon the 
question of attorneys’ fees which had been requested, and 
that in final summation the Court stated (according to 
the transcript) that it “would violate the clear inten- 
tion of the Testator to limit the trust estate to the four 
brothers and sisters and their children * * *.” (Tr. 77). 
In the final printed opinion of the Court the phrase 
“carry out” was substituted for the word “violate.” (24% 
F. Supp. 912). Counsel for Appellees would have us be- 
lieve that the Court Reporter simply made a “typograph- 
ical error’ in recording “violate” rather that “carry out.” 
The phonetic variance between these choices would seem 
to make this explanation an exceedingly remote possibil- 
ity. It is a recorded fact (Transcript) that His Honor 
became acquainted with the facts for the first time on 
the morning of the hearing and made his decision imme- 


ce 


diately following counsels’ arguments without opportun- 
ity for reflection or second throughts. 


If these remarks are ungracious then we regret that 
they should be so interpreted. However, in detail, these 
statements are factually accurate. 


ARGUMENT 


Because “the law is reason free from passion”,' the 
resolution of this clause of the will we respectfully sub- 
mit should turn upon the balance of logical probabilities. 
These, we feel, are confounded in an articulate argument 
by Appellees. 


(1) Appellees would, by implication, persuade this 
court that the Testator covertly harbored some mordant 
ill will toward the families of his dead sister, Virginia 
and his dead brother, Edwin, and therefore elected <o 
chop them off from any participation in the corpus of 
the trust fund. 


There is nothing in the will remotely suggesting hos- 
tility to any niece or nephew. Appellees seek to draw 
from the fact the Testator left certain bequests to the 


four life tenants, that, ergo, the children of the life ten- 
ants were to be similarly favored. The premise is spe- 
cious. How could the Testator give a life estate to Ed- 
win and Virginia when they were both dead? There is 
no reason to presuppose, as appellees have done, that 
the Testator would not have included both as life ten- 
ants had they survived. 


Even assuming for the sake of argument some imag- 
ined favoritism for the life tenants as against dead 
brothers and sisters, there is no necessary corollary as 
regards his various nephews and nieces. In the balance 
of the will all nephews and nieces received precisely the 
same inheritance, with one minor exception. Each re- 


1 Aristotle. Politics, I, bk. 3. 
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ceived $1000 in cash (J.A. 9a). No distinction. His wi- 
dow was then directed to distribute his “jewelry and 
personal effects * * * among my nephews who may sur- 
vive me, in such manner as my said wife, in her discre- 
tion may deem fit.” (J.A. 9a). Since this was masculine 
jewelry (Tr. 19), it was naturally left to nephews and 
not nieces. Again, no favoritism. 


The sole instance where any distinction is made be- 
tween nephews or nieces is Clause Ninth (J.A. lla) 
where Dorothy Van Alen, a niece, was left a small home 
in Northumberland, Pa. under certain trusts. She was 
to receive the fee only if her husband, Leslie, died or was 
divorced by Mrs. Van Alen. It will be noted that only 
Mrs. Van Alen lived in Northumberland (J.A. 4a) which 
may have had something to do with his decision to leave 
the home to her. All other nephews and nieces live more 
than 100 miles from Northumberland. Five reside on the 
West Coast (J.-A. 4a). 


There is absolutely nothing in this will to suggest 
that John Crayke Simpson disfavored his deceased 
brother Edwin, the youngest member of his immediate 
family, or his deceased sister, Virginia, as against the 
four named life tenants. Finding no support for such 
abnormal nepotism in the will itself, Appellees frequent- 
ly retreat to such shibboleths as the following: 

“Appellants, Abbie M. Simpson, et al overlook 
that testator’s intention was to benefit his four fa- 
vored brothers and sisters and their children and 
that the language in question was prospective * * *.” 
(Br. 7) 


3 


There is, of course, an invidious purpose in the con- 
tinual repetition of such subtle thrusts. The idea that 
must be promoted here by appellees is that any treat- 
ment accorded Testator’s brothers and sisters in the will 
automatically devolves also upon their children. It was 
expressly agreed by all parties at the hearing that the 
decision would be predicated strictly upon the language 
of the will and upon the geneological charts (J.A. 24a; 
Tr. 13-14). Judge Holtzoff informed all counsel that 
“we will proceed” to hear the case on a summary basis 
only after all counsel (including Appellees) had ex- 
pressed the wish that the case be decided purely upon 
this premise (J.A. 24a). 


Despite this explicit agreement by all counsel, nev- 
ertheless Appellees insisted (over the objection of all 
other counsel) that the printer publish a “Statement of 
Alleged Facts” prepared by Appellees and filed with the 
Clerk a few days before the hearing (J.A. 30a-44a). Al- 
most 30% of the Joint Appendix is devoted to this state- 
ment. We do not subscribe to this practice. Their state- 
ment of so-called facts is replete with factual errors. We 
are sorely tempted to emulate Appellees by inserting our 
version of the facts—to “tell the truth and run” accord- 
ing to the instructions of a Yugoslav proverb. However, 
we feel this to be wrong and in violation of the clear 
agreement of all counsel. This alleged Statement of Ma- 
terial Facts indicating that the Testator intended to fa- 
vor one set of nephews and nieces over any other is not 
accurate. Certainly we cannot supinely submit to such 
gross violation of the rules. If the Court feels it is im- 
portant that the true facts be presented before a final de- 
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cision is reached, we respectfully suggest the case be re- 
submitted to the District Court for this purpose. 


(2) It is also an undeniable fact that the Simpson 
name was of overriding importance to John Crayke 
Simpson. This is shown by the following: 


(a) The name Simpson appears 41 times in the will. 


(b) At each place where Testator referred to a mar- 
married sister or niece, he referred to them as 
though Simpson were still a part of their name, 
(J.A. 9a-12a). This is also true of nephews such 
as Robert McCune Stuart and Stoddard Som- 
ers Burg, both referred to as though their sec- 
ond names were Simpson although their true 
second names were respectively McCune and 

Somers (J.A. 37a). 


(d) This is shown, too, by the order in which the 
nephews and nieces appear in the will: 
Glenn Simpson, Frank Simpson, Jr., Bessie 
Simpson Dear, Clara Alice Simpson,” Robert 
Stuart, Hugh Johnson, Amelia Woodbury Col- 
lins, Edwin Burg, and Dorothy Van Alen (J. 
A. 11a). 


(e) The only nonrelative mentioned in the will is 
John Simpson Mattingly who is described as 
“my namesake” and who was left $100 (J.A. 
lla). 


2 Clara Slice Simpson who was only nineteen when the will 
was drafted, subsequently married and her name is presently 
Clara Alice Simpson Rafter. The Trust Company in its Bill of 
Complaint referred to her as Alice Simpson Rafter, and therefore, 
this usage has been continued in this brief. 
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In view of these facts does it seem probable that the 
testator would have wished to exclude the only nephews 
(Glenn Simpson and Frank Simpson) who bore the 
Simpson name, and the only niece whose last name was 
still Simpson (Clara Alice Simpson), at that time? 


(3) It has been conceded by all parties that under 
normal circumstances a will is interpreted as of the date 
of its execution. Of course, if there are strong indica- 
tions to the contrary these can, and do override. How- 
ever, the usual rule prevails in all other situations, that: 

“Descriptions of persons in a will must be con- 
strued as referring to the descriptions of those per- 
sons at the date of the will, unless the words of the 
will clearly show that the person in question is to 
be ascertained at some future time.” (W. J. Wil- 
liams, The Law Relating to Wills, 2nd Ed. 1961, p. 
383-4). (See also authorities cited pp. 7-9, Ist 
Brief). 


Judge Holtzoff recognized this principle when he 
stated (Tr. 38): 

“Well, I don’t think you have to labor that 
point. Naturally a will has to be construed in ac- 
cordance with the intention of the Testator, and the 
intention is what he thought at the time he drew 
the will.” 


The Testator in describing which nieces and nephews 
were to receive the corpus of this trust described them 
as follows: 

“children of my deceased brothers and sisters.” 


It is the position of the undersigned and of counsel 
for Virginia Wallace, that these words should be accept- 
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ed as written, and that no words should be supplied and 
none should be stricken.* 


Appellees would have this Court ignore the axiom- 
atic rule that a will is construed with reference to the 
date of its execution. Instead, they would substitute a 
“prospective” Testator’s intention. What guideline would 
be fashioned under the standard for application to other 
cases is not spelled out by counsel for Appellees. Of 
course, all agree that where the intention of the Testa- 
tor is manifest, such intent controls. But care should be 
taken not to sacrifice all other jurisprudential tests, 
which have been evolved in an effort to intelligently ap- 
praise the meaning of words used by a testator, on the al- 
tar of so-called clear testator intent. Realistically, what 
disappointed heir has not felt that he could prevail if 
only he were permitted to tell the Judge “what Uncle 
John really meant?” 


The bed rock principle that the language of a will 
should be construed with reference to the date when it 
was prepared should not be displaced by some amor- 
phous, hypothetical “prospective” date. When the Testa- 
tor used the language “my deceased brothers and sisters” 
he meant deceased when he drew his will. At that time 


3 Counsel for Appellees in an effort to divide and conquer, 
has advanced the hyperbole that all three counsel for various 
appellants have taken different views as to the time to which 
the phrase “deceased brothers and sister” relates. An examination 
of the briefs will reveal that the positions of counsel for Virginia 
Wallace and the undersigned agree that this clause refers to 
children of those brothers and sisters deceased at the time the 
will was executed, in accordance with hornbrook principles. Of 
course, even if the will were interpreted as of the date the Testator 
died, 18 months later, the result would be precisely the same, since 
the same five nieces and nephews would be included. 
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his deceased brothers and sisters with living children 

were: 

Laura SIMPSON (no children) 

ANTHONY SIMPSON (no children) 

VIRGINIA JOHNSON ———» THomMaS HUGH JOHNSON 

EDWIN FRANK SIMPSON-®GLENN SIMPSON 
FRANK SIMPSON, JR. 
ELIZABETH SIMPSON DEAR 
CARA ALICE SIMPSON RAFTER 


Mary ANN SIMPSON (no children) 


The singulars and plurals match the language of the 
will perfectly. There were three dead sisters and two 
dead brothers of the Testator. Collectively they had five 
living children. 

The alternative approach of Appellees does not fit. 
Of the four life tenants only the following had living 
children when the will was drawn: 

CAROLINE STUART ————-» RoseERT McCune Stuart 


FRANCIS STODDARD SIMPSON ..(no children) 


Cora Bure ———————-» DoroTHY VAN ALEN 
EDWIN BurG 


Horton SmvpPson (No children) 


Only the sisters among the life tenants had children 
at any time. Also there is only one niece of the Testator 
in this group. The language of the will leaves the prop- 
erty to “children of my deceased brothers and sisters.” 
But there is no brother in this group who had children 
at any time either living or dead. 


Counsel for Appellees apparently recognized the ten- 
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uous nature of his position because he notes on several 
occasions that “the nephews and nieces who were the 
intended recipients of the corpus of the trust upon its 
termination had a vested interest in the remainer as of 


the date of testator’s death, June 6, 1928, because it was 
then known which nephews and nieces were living at the 
time of his death.” (Appellee’s Br. 11-12). 


But the counsel for Appellees wishes to include only 
one niece, and not nieces. 


To escape from this legal and logical quandry, Ap- 
pellees seek refuge in extraneous pseudo-factual allega- 
tions, not only dehors the record, but in violation of 
the stipulation that the hearing would be limited to the 
will and genealogical charts (J.A. 24a). On page 32 Ap- 
pellees brazenly stated that Horton Simpson (one of the 
four named life tenants) was married to a woman “who 
was then only 43 years of age.” There is no mention of 
the age of Mrs. Horton Simpson in either the will or 
genealogical charts. From this unfair springboard, Ap- 
pellees postulate that Horton Simpson might have had 
a child or children (even though Horton was 59 years 
old when the will was drawn), and therefore this ex- 
plains Testator’s aberration when he referred to children 
of my “deceased brothers” and when he referred to 
“nieces” in the plural even though there was only one 
niece among the four life tenants. Of course, this over- 
looks the fact that Horton and his wife had already been 
married 11 years without children and also asks us to 
assume that there was no physical condition precluding 
their having children. Francis Stoddard Simpson, Testa- 
tor’s other brother among the life tenants, was even old- 
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er, 66 years of age when the will was drafted. Francis 
Stoddard was also childless and died just shortly before 
the Testator. If Appellees are permitted to introduce ex- 
“traneous allegations under these circumstances then we 
request leave to introduce facts in refutation. 


On page 34 of Appellees’ brief the stipulation of all 
counsel is again contemptuously ignored by Appellees’ 
reference to facts outside the will and genealogical charts 
as follows: 


“Paragraph THIRD of this will further provided 
that Cora Simpson Burg had the power to sell Oak 
Hall during her lifetime. This power was actually 
exercised.” 


We are itching to relate the facts of the imbroglio 
among the life tenants which developed when Mrs. Burg 
attempted to sell Oak Hall shortly after the testator died, 
but feel constrained from doing so. If the Court would 
like all the facts, we would be happy to supply them.* 


4 At one point in Appellees’ brief in an apparent effort to di- 
vert the Court from the numerous references they have made to 
facts outside the record, we are criticized for having made refer- 
ence to the petition for the probate of this identical will filed by 
the widow of Testator as executrix and by Horton Simpson, her 
successor as executor. Both the executor and executrix referred 
to the children of Edwin Simpson and Virginia Simpson John- 
son as “children of a deceased brother” or “child of a deceased 
sister” respectively. This was virtually identical with the language 
of this clause. These documents form part of the official record 
in the Clerk’s office of this Court House. All parties to this case 
(or their representatives) filed documents in connection with 
the probate of the John Crayke Simpson estate. (See official file, 
Estate No. 37, 621). The probate of the estate is even referred 
to in the Bill of Complaint filed by the American Security and 
Trust Company in this case (J. A. 5a). Such official records 
may be judicially noticed by the Appellate Court as well as the 
lower Court. 2 Conrad, Modern Trial Evidence § 996; 1 Whar- 
ton’s, Criminal Evidence (12th Ed.) § 63; 31 C.J.S. 1023-41; 
(and cases cited therein). 
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Appellees contend Testator favored (in the sentence 
under consideration) only the children of 2 sisters (2 
sons and 1 daughter), and excluded all others. In adopt- 
ing this position, Appellees are forced to urge (and do 
urge) that the Testator wished to exclude the living 
grandchildren of the same two sisters. Members of the 
families of these two sisters were as follows (J.A. 37a): 
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Cora Horton Burc—»| Epwin Simpson BurG——® STODDARD 
485651963) (1877-1935) SIMPSON 
r 
Bure 
/ —/ 
< gee 73 3 (1926-still 
living) 


STODDARD SOMERS BURG—$| JoHN TAGGART 
(1881-1925) Burc 
(1909-1927) 


Mary Louise 
BuRG 
(1914-still 
living) 
LAURA BurG 


(1921-1943) 
Mary BLANCHE BurG 


(1882-1885) 


DorotHy VAN ALEN——g! Grorce LESLIE 
(1888-still living) Van ALEN, II 
(1911-1914) 


CORNELIUS 
Van ALEN 
(1912-1915) 


BLANCHE 
Van ALEN 
(1915-still 
living) 


PAROLINE BELLE STUART-PROBERT McCuNE Stuart? RoBertT WILSON 
(1865-1963). (1900-still living) STUART 
, (still living) 


RICHARD STUART 
(still living) 
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This will was signed December 17, 1926. Appellees 
argue that Testator intended to exclude all children of 
Dr. Stoddard Somers Burg in favor of themselves. The 
District Court adopted this position. Dr. Stoddard Som- 
ers Burg, a medical doctor like the Testator, had died 
the year before. The ages of Dr. Burg’s children when 
this will was drafted were 17, 12 and 5 respectively. It 
seems unlikely they were old enough to have incurred his 
displeasure and none is suggested in the will. The con- 
trary appears in Clause 6, where Testator left $1000 to 
the children of Stoddard Somers Burg® (JA. 11a). 


In providing for the disposition of Oak Hall after 
the death of Cora Burg, Testator did not leave her share 
in the property to only Dorothy Van Alen and Edwin 
Burg, to the exclusion of Dr. Stoddard Somers Burg’s 


three children. Rather he specifically left his interest to 
the “heirs at law of the said Cora Simpson Burg.” (J.A. 
10a). The children of Stoddard Somers Burg would, of 
course, be heirs of their grandmother, Cora Burg. 


Normally, of course, the courts feel that the Testator 
wishes to be consistent in all parts of his will, in the ab- 
sence of strong indication to the contrary (see numer- 
ous authorities cited, footnote 20, prior brief of the un- 
dersigned Appellants). A Testator may, of course, draft 
his will any way he pleases. He may be arbitrary, can- 
tankerous, illogical, biased, mean, or all of these ingre- 
dients. But law remains essentially empirical and does 

5 Again the Testator indulged in his familiar practice of refer- 
ring to members of his family as though their middle names 
were Simpson. The real name was Stoddard Somers Burg (J. A. 


37a). Again Testator reflects his family pride in the name Simp- 
son. 
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not exist in vacuo. The sheer force of logic must surely 
make manifest that the Testator would not, under nor- 
mel circumstances, freeze out the three children of his 
nephew, Dr. Stoddard Somers Burg, while at the same 
time giving 2/3rds of the residuum of his entire estate 
to the brother and sister of Dr. Burg. 


Rather is it not preferable to assume that he meant 
precisely what he said, and when he expressed his wish 
to leave the residuum to those nephews and nieces who 
were children of deceased brothers and sisters he was 
speaking in the present tense and was referring to his 
brothers and sisters already dead (which is, of course the 
usual rule of construction; see authorities cited on pages 
7-9 of our prior brief)? 


Appellees would have us discard the settled rules of 
construction in favor of a “prospective” interpretation 
of the language of this will. We suggest it is unnecessary 
to kick the established precedents in the teeth in this 
manner, particularly when it would reach a result so 
bizarre and opposed to normal human behavior. 


If interpreted in the present and usual tense then all 
nephews and nieces who were “children of my deceased 
brothres and sisters” receive precisely equal shares. 
There are no disfavored great nephews or great nieces 
since all in this category were either dead themselves 
(prior to the will), or their parents were still alive. 


(5) In another part of the will, the Testator ex- 
pressed a clear and present apprehension with respect to 
the husband of Dorothy Van Alen. In Clause 9, he left 
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a small home in Northumberland, Pennsylvania® to her 
(J.A. 11a). However, he did not give it to her outright, 
but instead he created a rather elaborate trust for the 
property, and did not give Mrs. Van Alen the fee until 
either the “death” or “divorce” of her husband, George 
Van Alen (J.A. 11a). 


In view of the obvious concern in Clause 9 of the 
Testator to make certain that Mrs. Van Alen’s husband 
acquired no interest in this small property, does it seem 
probable the Testator immediately recanted in Clause II 
and decided to leave one third of the entire residue of his 
estate to her upon the termination of the preceding life 
estates free and clear of any trusts or other restraints 
of any kind? And particularly when Mr. Van Alen would 
immediately acquire (at the very least) a curtesy in- 
terest? 


If, as Cicero proclaimed “law is intelligence”,” then 
most assuredly intelligence must dictate that John 
Crayke Simpson would not under normal circumstances 
have reversed himself with this rapidity. Rather, “chil- 
dren of my deceased brothers and sisters” must mean 
precisely the children of his 5 deceased brothers and 
sisters, which brothers and sisters were dead when the 
will was drafted. 


Furthermore in connection with this same Clause 9 
(the small house of Northumberland) we invite Your 
Honors’ attention to the infinite care used by the drafts- 

6 It will be noted that Mrs. Van Alen is the only heir to live 


in the Northumberland area (J. A. 4a). 
7 Laws (De Legibus). 
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man in specifying the precise way in which this inheri- 
tance should be administered. In this paragraph the 
draftsman used the word “said” 13 times in order to be 
certain there could be no confusion as to his meaning. 
And yet Appellees would have us believe that the same, 
careful, meticulous, attentive draftsman who prepared 
Clause 9 suddenly abandoned all skill when he reached 
the last sentence of paragraph 11, and that his words 
should not be accepted literally. 


(6) If, as Appellees urge, the Testator was exclusive- 
ly concerned with the two nephews and one niece who 
were the offspring of two of the four life tenants to the 
exclusion of all other nieces and nephews, then why did 
he not simply provide that the share of their parents 
would pass to them as soon as their individual parent 
died? Why wait until the last of the four life tenants ex- 
pired before including such nieces and nephews in the 
income of the trust? This is not a mere academic in- 
quiry. This is precisely what occurred. Cora Burg, the 
mother and grandmother of two of the three Appellees, 
died in 1933. However, the last life tenant, Caroline Stu- 
art, did not die until 1963. The offspring of Cora Burg 
concededly did not participate during the intervening 
30 years. 


Solon used to say that laws were like cobwebs and 
if any trifling or powerless thing fell into them, they held 
it fast; while if it were something weightier, it broke 
through them and was one. We respectfully submit that 
it is unnecessary to adopt the enigmatic approach sug- 
gested by Appellees. The Testator was a medical doctor, 
68 years of age when he signed this will. The will was 
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witnessed by all three senior partners of Clephane, Lati- 
mer and Hall. According to Martindale-Hubbell this 
firm enjoyed an ‘a v” rating for at least 20 years, and 
one of their fields of specialization was probate law. 
Judge Holtzoff remarked (Tr. 41): 

“Apparently the will was drawn by a lawyer 
who was one of the leaders of the bar in his day in 
this jurisdiction.” 

Under these circumstances why is it necessary to as- 
sume that the language used by the Testator and/or 
attorney who drafted this will (“my nephews and nieces, 
(children of my deceased brothers and sisters)”), does 
not mean exactly what it says? Are we to presume: 


(a) That the draftsman was not familiar with the 
usual rule of construction that a will is inter- 
preted as of the time of its execution? 


(b) when the draftsman specifically wished to re- 
strict the bequest to the 4 named life tenants 
on 11 other occasions in the same paragraph 
he inserted qualifying phrases e.g. “said,” 
“such,” “in this paragraph named,” “hereinaft- 
er named”), but made no such qualification in 
the sentence under consideration, that this 
change was merely inadvertent? 


that even though in other parts of the will, 
when the Testator used the word “deceased” he 
referred to a person already dead, nevertheless 
when he used the phrase “deceased” in this sen- 
tence he was using the word in a “prospective” 
sense as referring to his then-living brothers 
or sisters? 
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The word “deceased” appears a total of four 
times in the will besides this sentence under 
consideration. He refers to Edwin F. Simpson, 
as “my deceased brother,” to Virginia Simpson 
Johnson, as “my deceased sister,” to Stoddard 
Somers Burg as “my deceased nephew” (J.A. 
lla). All three were dead when the will was 
drafted (J.A. 37a). The word “deceased” also 
appears earlier in Clause 11 where it is stated 
that: 


“Upon the death of each of said brothers 
and sisters hereinabove named, the proportion- 
ate share of said net income theretofore pay- 
able to such deceased brother or sister, shall 
thereafter be divided equally among those sur- 
viving of the four brothers and sister in this 


paragraph named, the last surviving of my said 
brothers and sisters to have the whole of said 
net income during his or her life.” (J.A. 12a- 
13a). 


The word deceased is carefully qualified by the word 
“such.” Also the qualifying words “said,” “such,” “in 
this paragraph named” appear a total of 6 times in this 
sentence alone. Are we to assume that the same drafts- 
man became absent minded in the following sentence 
(the one now before this Court)? We submit it is un- 
necessary to assume careless draftsmanship. Rather, is 
it not logically sound to assume he omitted the quali- 
fying phrases because he intended to designate a differ- 
ent group of individuals, as the language plainly states, 
the children of his “deceased brothers and sisters?” 
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It is also a matter of engrained common sense that 
few refer to an individual as “deceased” unless that in- 
dividual is already dead. We note that even counsel for 
Appellees has used the word in this sense on page 2 of 
his brief in referring to the “Testator’s deceased grand- 
father.” 


If Seneca was correct when he stated:® 
“The language of truth is simple,” 


then we need hesitate no longer in the case of the will of 
John Crayke Simpson. 


(d) that the Testator who mentioned the four chil- 
dren of Edwin Simpson (and the only ones to bear the 
Simpson surname) as the first of his nephews or nieces 
to receive any portion of his inheritance earlier in the 
will, would suddenly undergo metamorphosis and ex- 
hibit antipathy towards them by cutting them from any 
participation in the final clauses of the will in favor of 
two other nephews and one niece? 


It should also be noted that there are a number of 
errors in Appellees’ brief.° To mention a few of the most 
significant: 

(a) Appellees state that “in essence, and after a be- 


8 Durant, The Story of Philosophy. 

9 Normally we would not comment on errors of this magni- 
tude. However, since Appellees have devoted so much space to 
pointing out of asserted picayune errors in our brief, we feel 
obliged to point out the reverse side of the coin. (e.g. where 
Appellees criticize us for referring to Edwin Franklin Simpson 
as Edwin Frank Simpson. In point of fact he was referred to 
by the family as Frank, rather than Franklin, and this is seen 
in the will itself when the testator refers to Edwin’s son as 
Frank Simpson, Jr. J. A. 11a). 
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quest to his wife and certain small bequests, 

Testator provided that his property should pass 

to two of his sisters and two of his brothers.” 

This would leave one with the definite im- 
pression that everything of importance was left 
to these two sisters and two brothers. Such is 
not the case. For example: 

(1) the major bequest, by far, was to his wife, 
namely the 6 shares of stock in The Eve- 
ning Star Newspaper Company; 

(2) the so-called small bequests to which Ap- 
pellees refer are not trivial. He left $10,000 
to his nieces and nephews in cash, and all 
his jewelry and personal effects to his 
nephews. He also left all his medical books 
and surgical instruments etc. to two great 
nephews, $1000 to St. Mark’s Episcopal 
Church, and $100 to John Simpson Mat- 
tingly. 
further only a life estate in the income was 
left in trust to the four named brothers 
and sisters. The corpus is, of course, the 
subject of this bill, and in our view should 
be awarded to children of those brothers 
and sisters who were ‘deceased” when the 
bill was drawn, as the language plainly 
states. (J.A. 9a-13a). 

We are taken to task by Appellees for referring 

to Robert McCune Stuart, son of Caroline Stu- 

art, as Robert McCune Stuart. It will be noted 
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that on both pages 34a and 37a of the Joint 
Appendix (pages which were prepared and in- 
serted by Appellees, over the objection of all 
other counsel and in contravention to our joint 
stipulation), that Appellees themselves list him 
as: 

“Robert McCune Simpson Stuart.” 
Apparently Stuart is hoping for the best of all 
possible worlds by inverting his name as expe- 
diency dictates, particularly where an uncle of 
substance quite obviously takes pride in the 
family name, Simpson. 


On page 2 of Appellees’ Brief in reviewing the 
inheritances left to Caroline Stuart, mother of 
Robert McCune Stuart (and one of the Ap- 


pellees) it is stated that Caroline Stuart re- 
ceived: 

“160 acres of land in New Madrid 

County, Missouri.” 

This is not true. The 160 acres was left not to 
Caroline Stuart, but instead to Horton Simp- 
son (J.A. 10a). Mrs. Stuart received no por- 
tion of this land (J-A. 10a). 


On page 13 Appellees quote the critical clause 
of this will, but have substituted inadvertently 
the word “to” for the word “by.” As it reads in 
Appellees’ brief, it is: 
“shall be distributed to my said trustee 
among my nephews and nieces, (children 
of my deceased brothers and sisters).” 
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As it actually appears in the will it should read: 
“shall be distributed by my said trustee 
among my nephews and nieces, (children 
of my deceased brothers and sisters).” 


(e) On page 37a of the Joint Appendix (pages pre- 
pared by Appellees), which allegedly contains 
a complete list of the members of this family, 
Appellees have neglected to mention that Rob- 
ert McCune Stuart (one of Appellees) is him- 
self the father of two children. 
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CONCLUSION 


We respectfully urge that the Testator’s language 
should be accepted at face value and the property dis- 
tributed to his “nephews and nieces, (children of my 
deceased brothers and sisters).” Especially so in the case 
at bar when an analysis of the entire will and genealog- 
ical tables demonstrates conclusively that he intended 
that the corpus of this trust should pass to the children 
of the brothers and sisters of the Testator who were 
dead when he signed the will. There is no reason to pre- 
suppose that the Testator did not express his thoughts 
accurately. 


Respectfully submitted, 
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Appellants respectfully move for rehearing under 
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We certify this petition is presented in good faith 
and not for delay. 


The present interpretation of the will would defeat 
Testator’s intention because: 


(1) it would exclude all children of the only brother 
of John Crayke Simpson who had children at 
any time, i.e. Edwin Franklin Simpson, the fa- 
ther of four children (two sons and two daugh- 
ters). The language of the will left the corpus 
of the trust estate to: 

“my nephews and nieces, (children of my de- 
ceased brothers and sisters).” 


it would award the property to only one niece, 
while the language of the testator is “nieces.” 


the alternative construction advanced by appel- 
lants would include more than one niece, and 
also children of the Testator’s brother as this 
clause specifically provides. The construction 
now adopted could only be reconciled with the 
language of the will, if it be assumed Dr. 
Simpson felt that either Horton or Francis 
(ages 59 and 66 when the will was drawn and 
married for many years without children) would 
have issue in the future. 


(4) the construction now adopted by this Court 
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would also exclude the only nephews able to 
continue the family name Simpson. 


The Testator, the Attorneys who drew the will, the 
Executrix and the Executor, all used the same words 
(‘deceased sister,” “deceased brother”) as referring to 
Virginia Simpson and Edwin Franklin Simpson in other 
portions of the will and in the petitions for the probate 
of this will. Appellees’ construction would exclude all 
children of Edwin and Virginia. 


Shortly after the death of the Testator, Cora Burg 
(one of the life tenants) sued the widow of another life 
tenant (Francis Stoddard Simpson). In this suit, Mrs. 
Burg asked that the Court declare Mrs. Francis Stod- 
dard Simpson had no interest whatsoever under the 
will of Dr. John Crayke Simpson.* In her petition Mrs. 


Burg stated: 
“the said F. Stoddard Simpson left surviving 
him at the time of his death, the following: 


A. Brothers and Sisters. 

(1) Mrs. Clara Priestley, 

a sister of F. Stoddard Simpson; 
(2) Mrs. Blanche S. Rogg, 

a sister of F. Stoddard Simpson; 
(3) Mrs. Caroline Stewart (sic), 

a sister of F. Stoddard Simpson; 
(4) Mrs. Cora Simpson Burg, 

a sister of F. Stoddard Simpson; 


* We request judicial notice of this litigation involving pre- 
cisely the will at bar between the immediate predecessors of Ap- 
pellees. 

2 Conrad, Modern Trial Evidence +996; 

1 Wharton’s Criminal Evidence (12th Ed) #63; 

31 C.J.S. 1023-41. 
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(5) Horton Simpson, 

a brother of F. Stoddard Simpson. 
. Widows and children of deceased brothers 

and sisters. 

(a) Margaret Simpson, 
widow of Franklin E. Simpson,* de- 
ceased, a brother of F. Stoddard 
Simpson; 
Elizabeth S. Dear, 
a child of said Franklin E. Simpson, de- 
ceased; 

(c) Glenn Simpson, 
a child of said Franklin E. Simpson, de- 
ceased; 

(d) Franklin Simpson, 
a child of said Franklin E. Simpson, de- 
ceased; 

(e) Alice Simpson, 
a child of said Franklin E. Simpson, de- 
ceased.” 


Cora Burg, one of the life tenants, used precisely the 
same phrase employed by her brother, John Crayke 
Simpson, in the portion of the will under consideration. 
In referring to children of “deceased brothers and sis- 
ters,” she did not include children of the life tenants. 
Mrs. Burg also felt the plural form was fully applicable 
to the children of Edwin Franklin Simpson. 


During oral argument this Court inquired if there 
was any reason why Testator would favor children of 
those brothers and sisters who predeceased him. Of 
course, we feel the language of the will is, crystal clear 


*In her petition, Mrs. Burg inverted the name of her brother, 
Edwin Franklin Simpson. 
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and children of his deceased brothers and sisters must 
be those who conform to this description when the will 
was drafted (in accordance with axiomatic rules of con- 
struction). But to analyze his motivations then the fol- 
lowing could be suggested: 

(a) having given life estates to 4 named brothers 
and sisters, he wished thereafter to balance the 
scales by leaving the corpus to children of those 
brothers and sisters already dead when the will 
was drafted. Since he could not favor those al- 
ready dead, he could leave them no portion of 
the life estate. However, this is not true of 
their children who were eligible for the corpus 
after the death of the life tenants. The children 
of life tenants had already indirectly partici- 
pated because their parents had benefited. Thus 
they were relieved of the duty of caring for 
their parents to that extent. This was substan- 
tial in some cases. For example, Mrs. Caroline 
Stuart shared in income from this estate from 
1928 until her death in 1963. During the last 
14 years she took it all. Now this Court pro- 
poses to award one-third of the remainder to 
her son. Traditionally Courts disfavor double 
portions. 


During oral argument this Court also asked in what 
respects Appellees departed from the record. To more 
fully reply the followng could be mentioned: 

(1) lines 1-4 of page 32 of Appellees’ Brief, 

(2) line 11 of page 34 of Appellees’ Brief, 
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(3) pages 30a through 43a of the Joint Appendix. 


If this material influenced the Court we again re- 
quest permission to submit the true facts in refutation. 


This Court may have attached undue ptominence to 
the opinion of the District Judge since this Court indi- 
cates an inability to “offer a more acceptable interpre- 
tation of the will than the one outlined by the District 
Court.” 


The District Court decided this matter without hav- 
ing read the briefs, within the space of a few minutes, 
and without opportunity for reflection. The District 
Judge in his final summation stated that it “would vio- 
late the clear intention of the Testator to limit the 
trust estate to the four brothers and sisters and their 
children * * *.” (Tr. 77). 


In the opinion of this Court the distribution is lim- 
ited to three children of two female members of the 
four brothers and sisters mentioned as life tenants. 


Since the Court has candidly admitted that: 
“We confess an inability to divine with assurance 
the intention of the testator with reference to the 
distribution of the trust estate,” 


is this not, at least, a spot for the application of the 
fundamental rule that where the Court is unable to 
determine with assurance what a Testator meant by the 
language of a will that the Courts favor a construction 
which will divide the proceeds among the greatest num- 
ber of recipients rather than the least? 
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The position presently adopted by this Court which 
divides the corpus three ways, is the complete converse 
of this basi¢ rule. 


Respectfully submitted, 
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